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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JOHN FREDERICK FORDLEY, No. 2:16-cv-1387-JAM-EFB P
Plaintiff,
V. FINDINGS AND RECOMMENDATIONS

JOE LIZARRAGA, et al.,

Defendants.

Plaintiff is a state prisoner proceedingh@ut counsel this acn brought pursuant to 42
U.S.C. § 1983. He has filed a motion requestingmporary restraining order. ECF No. 65.
l. Background
Plaintiff, who is currently house at Califoa Substance Abuse Treatment Facility, filed
this action on August 22, 2016, alleging Eighth Adr@ent claims against defendant correctiq
officers at Mule Creek State Prison (“MCSPBCF No. 1. He seeks money damages and at
order that he be transferred outESP, among other injunctive relieffd. at 15-16.
1. The Motion for Temporary Restraining Order
Plaintiff asks this court for an order direwiprison officials to ansfer him from MCSP
and to house him elsewhere during periods wieemust appear in Amador County Superior
Court. As noted above, plaintiff is not curtigrpermanently housed at MCSP but is sometim

housed there in the administrative segregationwimén necessary for a local court appearang
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This is the second motion for temporary restrggrorder that plainti has filed. In the
first, plaintiff alleged that both identified anthidentified staff at MCSP harassed him, refuse
feed him, encouraged him to cut himself, @eninim office suppliegand made inappropriate
sexual remarks to him. ECF Nos. 32, 33.

In denying the earlier motion without prejuditiee court informed plaintiff that, if he
wished to file another motion for preliminanjunctive relief, that he should “describe the
conduct, identify the staff involved if possible, dése the steps he has taken to resolve the i
through the administrative procesasid explain to the court whan order directing CDCR not to
house him at MCSP is necessary for the litigatiothisf action.” ECF No. 58 at 6 (magistrate
judge’s findings and recommendats, adopted by ECF No. 67). Like the earlier motion, the
instant motion fails to provide that informai. Plaintiff again alleges various misdeeds by
unidentified correctional officers (who deny hpaper and envelopes to write home, medical
supplies, photocopies, and a toothbrush; hdrasslaily; ignore his medical complaints; and
encourage him to cut himself). ECF No. 65. ®i#iidentifies only two correctional staffers by
name — (1) an officer Pierce, who is not a defahdathis action but who has allegedly left a
razor in plaintiff's cell and told plaintiff toaut himself and (2) defendant Lizarraga, who has
“pulled” plaintiff's “endorsement” for Rl. Donovan to keep plaintiff at MCSP.

In his reply, plaintiff raisesew allegations against defendamarraga (that he placed
plaintiff on C Yard at MCSP to harass him becasm®e defendants in piaiff's other lawsuits
work there and plaintiff cannatccess the showers) and against more unidentified MCSP st3
(that they have ignored thegumies plaintiff sustained itwo assaults). ECF No. 74.

Neither the moving papers nibre reply brief establish aryasis for granting preliminary
injunctive relief. A temporary restraining ordeay be issued upon ashing “that immediate
and irreparable injury, loss, or damage will result to the movant before the adverse party G
heard in opposition.” Fe®. Civ. P. 65(b)(1)(A)Haw. County Green Party v. Clintp80 F.
Supp. 1160, 1164 (D. Haw. 1997)(“The standards fantgng a temporary restraining order an
preliminary injunction are identical.”kf. Stuhlbarg Int'l Sales Co. v. John D. Brush & G310

F.3d 832, 839 n.7 (9th Cir. 2001) (observing thahaalysis of a pfeminary injunction is
2
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“substantially identical” to an atysis of a temporary restramg order). The purpose of the
order is to preserve the statys and to prevent irreparable hdijost so long as is necessary t
hold a hearing, and no longerGranny Goose Foods, Inc. Brotherhood of Teamster415 U.S,
423, 439 (1974).

To be entitled to preliminary injunctive reljef party must demonstrate “that he is likel
to succeed on the merits, that he is likely tbesurreparable harm in the absence of preliming

relief, that the balance of equities tips in his faamg that an injunction is in the public interes

Stormans, Inc. v. Selegl®86 F.3d 1109, 1127 (9th Cir. 2009) (citManter v. Natural Res. Det.

Council, Inc, 555 U.S. 7 (2008)). Plaintiff's motion doest meet this standard. It addresses
conduct that is not a subject ofglaction, and therefore fails tiemonstrate either a likelihood
success on the merits or a sesiquestion on the merits. Gergrasuch allegations must be
pursued through the prison adnsitnative process and then Idigd in a separate actioBee
McKinney v. Carey311 F.3d 1198, 1199-1201 (9th Cir. 2002) (per curiam)Rivatles v.
Robinson621 F.3d 1002, 1004-07 (9th Cir. 2010) (tthge holding that claims must be
exhausted prior to the filing of the original or supplemental compldiotes v. FelkemMNo. CIV
S-08-0096 KIJM EFB P, 2011 U.S. Dist. LEX13730, at *11-15, 2011 WL 533755 (E.D. Cal.
Feb. 11, 2011).

Nonetheless, where circumstances warithitcourt does have some authority to
intervene regarding conduct unrelated to the dampunder The All Writs Act. That Act gives
federal courts the authority to issue “all writs resaey or appropriate md of their respective
jurisdictions and agreeable to the usages aimdiptes of law.” 28 U.S.C. 1651(a). The Unite
States Supreme Court has authorized the udedill Writs Act in appropriate circumstances
against persons who, “though not parties to tigiral action or engaged in wrongdoing, are i
position to frustrate the implemetitan of a court order or the propadministration of justice.”
United States v. N.Y. Tel. C434 U.S. 159 (1977). To obtain an order under the All Writs A
the requested order must be “necessary.” Thiguage requires that the relief requested is n¢
available through some alternative mea@$inton v. Goldsmith526 U.S. 529 (1999). But here

plaintiff's motion does not show that the orderseeks is “necessary,” as the All Writs Act
3
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requires. The most recent findings and recondagans were sent to plaintiff at both RJ
Donovan and MCSP and the mail sent to MCSP was returned to the G@refdoCket Notation
of June 18, 2018.) On July 12, 2018, plaintiff fietlotice of Change of Address to California
Substance Abuse Treatment Fagilitt thus appears that pldaif is no longer at MCSP. No
party has informed the court whether plaintiffase in Amador County has been resolved or
whether plaintiff may be returnéd MCSP for future hearings.

Additionally, plaintiff's motion shows that he stessfully grieved aarroneous denial of
medical supplies. ECF No. 65 at 29-30. Deffents’ opposition to thmotion includes a
declaration from the litigation coordinator at MCSP, who directed staff to ask plaintiff if he had
any concerns regarding his medisapplies. ECF No. 70-1 at(Recl. of J. Austin, { 2).
Correctional Officer Schopf didbsand plaintiff reported that hanly concern was that he would
soon be out of “wipes.'ld. at 4. Schopf contacted the fi#tgis Correctiond Sergeant, who
“made sure that the medical staff in C clinic wbidsue [plaintiffl some morkeefore he ran out.|
Id.

Plaintiff has not complied with the court’s priostructions that he make some effort tc
identify the staff involved, inform the court ofgladministrative steps Imas taken to resolve the
issues, and explain why the req@esinjunction is necessary forgohtiff to continue to litigate
this action. This action is a forum for resalgithe claims raised in the complaint, not for
addressing plaintiff's many griemaes about his treatment at E; plaintiff may not use this
case as a vehicle to obtain injunctive relief for injuries not alleged in the complaint. Nor has
plaintiff made the requisite shawg of necessity to obtain thequested order under the All Writs
Act. He has not demonstrated that he canntatioloelief from the alleged conduct of prison staff
at MCSP through the administrative appeals ge@ad, if necessary, by challenging it in a

separate lawsuit. Nor has he shown that he ¢diigate this action withouthe requested orde

-

Indeed, it appears he obtained at least s@ueess through the administrative appeals process

and that he is not currently housed at MCSPiynevent. Accordingly, the order plaintiff seek

U7

is not warranted at this time.
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If plaintiff is returned to MCSP, the allegednduct persists, and piiff finds he cannot
litigate this action because of it, heay again seek relief from the court. In that event, plainti
must again describe the conduct, identify th& staolved to the extent possible, describe the
steps he has taken to resolve issue through the administrativepess, and explain to the cot
why an order directing CDCR not to house hinM&SP is necessary fordHitigation of this
action.

[I1.  Recommendation
Accordingly, it is RECOMMENDED thatlaintiff's April 20, 2018 motion for a

temporary restraining order (ECF Ngb) be denied without prejudice.

Irt

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rigbtappeal the Disttt Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

DATED: August 24, 2018




