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7
8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | REINA C. MONTES, No. 2:16-cv-01405-KIJM-AC
12 Plaintiff,
13 V. ORDER
14 | WELLS FARGO BANK, N.A.; NBS
DEFAULT SERVICES, LLC; and DOES
15 | 1-10, inclusive,
16 Defendant.
17
18
19 This mortgage dispute comes before therton defendants’ motion to dismiss.
20 | ECF No. 5. Plaintiff Reina C. Montes opposas] defendants replied. ECF Nos. 9, 10. The
21
22 ! The Ninth Circuit provides “[plainffs] should be givermn opportunity through
discovery to identify [] unknown dendants™ “in circumstances . :where the identity of the
23 | alleged defendant][] [is] nd} known prior to the filhg of a complaint.” Wakefield v. Thompser]
177 F.3d 1160, 1163 (9th Cir. 1999) (quottadjespie v. Civilettj 629 F.2d 637, 642 (9th Cir.
24 | 1980)) (modifications in original). Plaintiff isautioned that such defendants will be dismissed
where “it is clear that discovery would not uncotee identities, or that the complaint would be
25 | dismissed on other grounds.Itl. (quotingGillespie,629 F.2d at 642). Federal Rule of Civil
Procedure 4(m), as recently amended, providegismissal of defendants not served within 9D
26 | days of filing of the complaint unless plaintiff shows good cafiee.Glass v. Fielddlo. 09-
00098, 2011 U.S. Dist. LEXIS 97604 (E.D. Cal. Aug. 31, 20d&)d Drive Prods. v. DogsNo.
27 | 11-01567, 2011 U.S. Dist. LEXIS 109837, at *2-4 (N.D. Cal. Sep. 27, 2011).
28
1
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court held a motion hearing on September 9, 201%hath Russell Wyatt appeared for plaintif

and Dean Reeves appeared for defendants. ECF No. 14. For the following reasons, defgndant

motion to dismiss is GRANTED.
l. JUDICIAL NOTICE

“The court may judicially notice a factahis not subject to reasonable dispute
because it (1) is generally knowrntkin the territorial jurisdictionor (2) can be accurately and
readily determined by trial courts frasources whose accuracy cannot reasonably be

guestioned.” Fed. R. Evid. 201(b). A court shalle judicial notice ifequested by a party and

supplied with the necessary information. Fed. R. Evid. 201(c)(2). Judicially noticed facts pften

consist of matters of public recor&ee, e.g Emrich v. Touche Ross & C&46 F.2d 1190, 11938
(9th Cir. 1988).

Defendants request the court takeigial notice of seven exhibits:

(1) Exhibit A, including documdsn regarding the succession of
World Savings Bank by Wells Fargo;

(2) Exhibit B, a Deed of Trust, dated November 4, 2004 for
Montes’s property;

(3) Exhibit C, a loan modification agreement dated October 16,
2007,

(4) Exhibit D, a loan modificatin agreement dated June 3, 2009;

(5) Exhibit E, a loan modificadn agreement dated September 1,
2013;

(6) Exhibit F, denial letter dated October 29, 2015 regarding
Montes’s application for a loan modification; and

(7) Exhibit G, a denial led¢r dated May 26, 2016 regarding
Montes’s application for a loan modification.

Exs. A—G, Defs.” Mot., ECF No. 5. Mogd does not object to defendants’ request.

With respect to Exhibit A, judicial notice is appropriate because “those documents

reflect the official acts of the executive branch of the United StaRrectiado v. Wells Fargo
Home MortgageNo. 13-00382, 2013 WL 1899929, at *3 (N.D. Cal. May 7, 2013).
Additionally, judicial notice is ppropriate when “it is informatn obtained from a governmental

website.”ld.; see Paralyzed Veterans of Am. v. McPher2008 WL 4183981, at *5 (N.D. Cal.
2
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Sept. 9, 2008) (taking judicial notice of infoation appearing on and printed from official
government websites).

With respect to Exhibit B, judicial nate is appropriate because the document
matter of public recordSee Lee v. City of L.A250 F.3d 668, 689 (9th Cir. 201b)erruled on
other grounds, Galbraith v. Cnty. of Santa ClaB87 F.3d 1119, 1125 (9th Cir. 2002).

With respect to Exhibits C through G, jadil notice is appropriate because the
comprise copies of documents referred to inctraplaint or which form the basis of Montes’s
claims, and their authenticity rot reasonably in question. gdurt may consider evidence on
which the complaint “necessarily relies” if)(the complaint refers to the document; (2) the
document is central to the pl&ffis claim; and (3) no party quéens the authentity of the copy
attached to the 12(b)(6) motioMarder v. Lopez450 F.3d 445, 448 (9th Cir. 200@&ranch v.
Tunnell 14 F.3d 449, 453-54 (9th Cir. 1994) (documerttsattached to the complaint may be

Sa

incorporated by reference if phiff referred to document in the complaint or if document forms

basis of plaintiff's claims).

I. BACKGROUND

Montes’s claims arise from the follang allegations, and from documents
attached to the complaint aimetorporated by referenc&eeFed. R. Civ. P. 10(cPavis v.
HSBC Bank Nevada, N,AA91 F.3d 1152, 1159 (9th Cir. 2012) (“Our relevant case law has
recognized consistently that theswlict court may . .. incogoate documents by reference.”).
On November 4, 2004, Montes took out a loamfi¥ells Fargo’s predecessor, World Saving
Bank, to purchase a home in Sacramento, Caldor@ompl. § 7, ECF No. 1. Approximately
two years later, Wachovia acquired World/idgs Bank, and on January 1, 2009, Wells Farg
acquired Wachoviald. { 8.

In December 2015, Montes contacted WEHsgo to seek foreclosure avoidanc

assistanceld. 1 15. On December 19, 2015, Wells Famggponded with a letter that included

U7

O

D

an invitation to submit an application for a laandification, as well as an enumerated list of the

documents Montes would need to send Wedisgo for Wells Fargo to determine whether

Montes would qualify for a loan modificatiomd. The letter provided Mntes with a deadline of

3
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January 18, 2016 to submit her application to Wells Faldyd] 16. Meanwhile, on January 8,

2016, Wells Fargo and co-defendant NBS Default Services recorded a Notice of Default against

Montes’s interest in her homeithout Montes’s advance notice, which formally commenced
foreclosure proceedinggd. 1 18.

Montes alleges that after receiving the December 19 letter, she began subm
each of the enumerated documents to Wells Fémgio/Vells Fargo repeatedly responded that
was missing documents and requestad she submit additional documentd. {{ 19-20. On
April 11, 2016, Montes submitted a new apgtion at Wells Fargo’s requesid. § 20. On the

same day, Wells Fargo and NBS Default Servieesrded a Notice of Trustee’s Sale against

Montes’s interest in her homejthwout Montes’s advance noticenéset a trustee’s sale date for

May 2, 2016.1d.  21. On April 20, 2016, Wells Fargo requested that Montes provide addi
documents.ld. 1 22. On April 28, 2016, Wells Fargo séfiintes a letter nmaorializing receipt
of her documents and stating that\&&argo would respond by May 12, 2011@. § 27. On
May 3, 2016, Wells Fargo sent Montes a sepdedtier stating Well$argo had postponed the
May 2, 2016 foreclosure sale of her home to €016 in order to review her request for a
loan modification.Id. 1 28.

On May 11, 2016, Wells Fargo faxed Mongeketter informing her that her

application was complete except for a signeglyaof Montes’s 2015 federal tax returnisgl. § 29.

Itting

she

fional

On May 20, 2016, Montes submitted a copy of her 2015 federal tax returns to Wells Fargg as

requestedld. § 31. On the same day, Montes filed a complaint against defendants in the
Superior Court of California, County of Sacrartenn which she asserted the following claim
(1) negligence; (2) violation of California Civil Code sect8923.6; (3) violation of California

Civil Code section 2923.7; and (4) violati of California Civil Code section 2924.18ee

generallyCompl. Montes’s last three claims &a&sed on California’s Homeowner Bill of Rights

(HBOR), a statute that provides borrowers vaitprivate right of actin to challenge certain
material violations of HBORPenermon v. Wells Fargo Bank, N.A7 F. Supp. 3d 982, 993 n.
(N.D. Cal. 2014). On May 26, 2016, Wells Fargo ddriViontes’s completed application. Ex.
Defs.” Mot.

U7
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On June 22, 2016, Wells Fargo removed tleeda this court. Compl. On
June 28, 2016, Wells Fargo filed a motion to dessWontes’s complaint. Defs.” Mot. On
July 26, 2016, defendant NBS Default Serviceslfdenotice of joinder iWells Fargo’s motion
to dismiss. Joinder, ECF No. 7. On Augligt 2016, Montes filed her opposition to defendar]
motion. Pl.’s Opp’n, ECF No. 9. On Audu6, 2016, Wells Fargo replied to Montes’s
opposition. Defs.” Reply, ECF No. 10. Astbe motion hearing held on September 2, 2016,
Montes’s home had not been salid nothing on the court’s dotkeflects a change in these
circumstancesSeeHr’'g Mins., ECF No. 14.
1. LEGAL STANDARDS

A party may move to dismiss for “failute state a claim upon which relief can

granted.” Fed. R. Civ. P. 12(b)(6). The matimay be granted only if the complaint lacks a

“cognizable legal theory” af its factual allegations do not support a cognizable legal theory}

Hartmann v. Cal. Dep’t of Corr. & Rehal¥07 F.3d 1114, 1122 (9th Cir. 2013). The court
assumes these factual allegations are tndedaaws reasonable inferences from thémshcroft v.
Igbal, 556 U.S. 662, 678 (2009).

A complaint need contain only a “shortchplain statement of the claim showing
that the pleader is entitled to relief,” Fed. Rv.(®. 8(a)(2), not “detbad factual allegations,”
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007). But this rule demands more than
unadorned accusations; “sufficient factual matteust make the claim at least plausiblgbal,
556 U.S. at 678. In the same vein, conclusorfponulaic recitations of a cause’s elements d
not alone sufficeld. (quotingTwombly 550 U.S. at 555). Evaluation under Rule 12(b)(6) is
context-specific task drawing on “jiogal experience and common sensid’ at 679.

In ruling on a motion to dismiss, theuwrt is not limited by the plaintiff's
allegations if the complaint, as here, is accompanied by attached docuK@eigel v. ESPN
393 F.3d 1068, 1076 (9th Cir. 2005). Such documents become a part of the complaint an

be considered in resolving the defendant’s motion to disnhiss.

he

d may
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V. DISCUSSION

A. Federal Preemption

Defendants contend all four of Monteslaims are preempted by the federal
Home Owners’ Loan Act ("HOLA”), 12 U.S.C. 88161 et se(., because the loan originated \
World Savings Bank, a federal savings assmng{'FSA”) charteredunder HOLA and Wells
Fargo’s predecessor. Defs.” Mot. 9:24-10:5. cBytrast, Montes contends her claims target
Wells Fargo’s current conduct and not that opresdecessor; therefore, because Wells Fargo
national bank, the National Bawict (“NBA”) and not HOLA contrds the preemption analysis.
Pl.’s Opp’'n 10:25-11:13.

There are at least two ways state laws ithtatide on an area of exclusive feders
power can be preempted: conflict preemption and field preempfiimstler Invs., Inc. v.
Depository Tr. & Clearing Corp.539 F.3d 1159, 1164 (9th Cir. 2008). Under conflict
preemption, Congress’s intent tapmpt state law is implied the extent federal law actually
conflicts with any state lawld. (citing Hillsborough Cty. v. Automated Med. Labs., Jnc.

471 U.S. 707, 713 (1985)). Conflict preemption analggamines the federal statute as a wh
to determine whether a party’s compliance witthdederal and state reigements is impossiblg
or whether, in light of the fieral statute’s purpose and intedceffects, state law poses an
obstacle to the accomplishment of Congress’s objectidesThe NBA implicates conflict
preemption.See Watters v. Wachovia Bank, N%0 U.S. 1, 11 (2007) (“Federally chartered
banks are subject to state lawsyeheral application in their fabusiness to the extent such
laws do not conflict with the letter ¢dine general purposes of the NBA.”).

Under field preemption, by contrast, prggimn is implied when Congress “so
thoroughly occupies a legislative fiElthat it effectively leaveso room for states to regulate
conduct in that field Whistler Investments, In39 F.3d at 1164 (citinGipollone v. Liggett
Grp., Inc, 505 U.S. 504, 516 (1992)). HOLA implicates field preemptiSael2 C.F.R.

8 560.2(a) (stating that the Offioé Thrift Supervision “occug@s the entire field of lending

regulation for federal savings associations”).

D

vith

is a

e
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While the Ninth Circuit has found HOLAreemption applies when a loan
originates with an FSASilvas v. E*Trade Mortg. Corp514 F.3d 1001, 1004 (9th Cir. 2008), i
has not addressed whether a national bank gag BIOLA protections for conduct related to a
loan that originated with an FSA predecessor eflthnk. This court recently analyzed this iss
in Narvasa v. U.S. Bancoyo. 15-02369, 2016 WL 4041317, at *2—-4 (E.D. Cal. July 28, 2(
For the reasons articulatedNiarvasa this court remains persuaded that HOLA preemption
should apply only to conduct arigifbefore an FSA merges with a national bank, and not to &
national bank’s post-merger or successive conducthis case, the conduct at issue occurred
post-merger when Wells Fargo considered Mdstiesin modification aplication in 2015 and
2016. See generallCompl. Therefore, the court rejedisfendants’ argument that HOLA's fie
preemption applies to this case. Becausendigfiets do not argue the NBA preempts Montes’
claims, the court does not consider whetherckms would be preempted by the NB8ee
generallyDefs.” Mot. & Defs.’” Reply (arguing only that HOLA preempts Montes’s claims).
Accordingly, defendants’ motion to dismissskd on a federal preemption theory is DENIED.

B. HBOR Claims

Defendants also argue Montes has not plethtions of California’'s Homeowner
Bill of Rights, the HBOR. Montes seeks batjunctive relief and damages for defendants’
alleged HBOR violations, and for the reasons &ixigld below, she has not stated a claim that
entitles her to either.

1. Injunctive Relief

Montes seeks injunctive relief against defants for violationef HBOR. Compl.
at 10:1-5. California Civil Code section 2924.12jchhsets forth the remedies available for &
violation of the HBOR, permits laorrower to “bring an action for injunctive relief to enjoin a
material violation,” and “any trustee’s sale shwedlenjoined until the court determines that the
mortgage servicer . . . has catied and remedied the violationCal. Civ. Code § 2924.12(a)(1
(2). Thus, Montes may only obtainjunctive relief if (1) Wells Fao violated the statute; (2)
that violation was material; and (3)ethiolation has not been correctdd. § 2924.12(a)(1)

(permitting a borrower to bring an actiondnjoin only “material violation[s]”)id.
7

—
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§ 2924.12(a)(2) (injunctions remain in place “until the court determines that the mortgage
servicer . . . has corrected and remedied tbiation”). A violation is material when it
“deprive[s]” the plaintiff “of the opportuty to obtain a loan modification.Boone v. Specialize
Loan Servicing LLCNo. 15-02224, 2015 WL 4572429, at *4 (N.D. Cal. July 29, 2Gids)prd
Cal. Civ. Code § 2923.4(a) (“The purpose of the aat @ldded this sectionis ensure that . . .
borrowers are considered for, and haveeammgful opportunity tobtain, available loss
mitigation options.”). However, HBOR only guataes the opportunity; it does not guarantee
borrower will, in fact, receive lman modification. Cal. CivCode § 2923.4(a) (“Nothing in the
act that added this section . . . shall be interpreted to require a particular resdory
Lawrence v. Wells Fargo Bank, N.Alo. 14-1272, 2014 WL 2705425, at *9 (N.D. Cal. June

2014) (the lender is not obligated to modafyoan absent an agreement to do so).

In this case, Montes was well awarenef loan modification options, having beg

granted three loan modifications in ghast, the most recent with Wells FardteeExs. C—E,
Defs.” Mot. Montes’s complaint showsespursued her applitan with Wells FargoseeCompl.
1 15, Wells Fargo responded to her inquirsesid. 11 20, 22, 25, 27, 28, 29, she submitted th
additional documents Wells Fargo requesses, id.J1 21, 23, 26, 31, and she completed her
applicationsee id 1 29, 32. Montes now prays for reliefuiring Wells Fargo to review her
completed applicationCf. id. 32. However, Wells Fargo ialready reviewed Montes’s
completed application, and it did saeafthe alleged HBOR violationSeeEx. G, Defs.” Mot.
Any alleged HBOR violations therefore are nottengl because they did not deprive Montes
the opportunity to obtain véew of her application and potential loss mitigati@ee Tuan Anh
Le v. Bank of N.Y. MellpiNo. 14-01949, 2015 WL 9319487, at *11 (N.D. Cal. Dec. 23, 201
(even if mortgage servicer had violated HBORuiitiff not entitled to injunctive relief because
“the subsequent review of phiff's loan modification applicton afforded him the injunctive
relief otherwise available for a material vioten of HBOR.”). Because Wells Fargo’s alleged
HBOR violations are immaterial, Montes has natexl a claim for injunctive relief for violation
of HBOR.

In addition to being immatel, any claims for violabns of HBOR are moot.
8
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Montes seeks “an order for injunctive relief” because, “[d]espite having received an admittedly

‘complete’ application for a loan modificatidrom [Montes], defendast[ | have refused to
postpone their scheduled June 2016 trustee’s sale of [Montes]'s home[.]” Compl. 1 32. In
other words, Montes requests injunctive relieflst Wells Fargo may review Montes’s complgete
loan modification application before selling lhemme. However, as discussed, Wells Fargo hps
in fact reviewed Montes’s complete loamdification application. Ex. G, Defs.” Mot.

2. Damages

Montes seeks “statutory dages . . . resulting from defendants’ violations of .
[HBOR.]" Compl. Prayer for Relief 7. Hower, under California’s HBR, whether this court
may award Montes an injunoti or damages depends on whetheale of the property has

occurred. “If a trustee’s deed upon sale hadren recorded,” theMontes may seek an

injunction. Cal. Civ. Code § 2924.12(a)(1). “Aftetrustee’s deed upon s#las been recorded,

monetary relief is availabled. § 2924.12(b). Thereforgrior to sale, danges are not availabls

A\1”4

under the HBORId. Because Montes’s home has not been sold, damages are not currently
available, and her request for damages trbesstricken” as to her HBOR claim&onzales v.
Citimortgage, Inc.No. 14-4059, 2015 WL 3505533, at *2 (N.D. Cal. June 3, 2015).
Even if Montes had sufficiently pledolations of HBOR, damages are only
available “where the violation was not correcéed remedied prior tthe recordation of the

trustee’s deed upon sale.” Cal. Civ. Cod#2984.12(b). As previously discussed, Wells Fargg

A4

evaluated Montes’s completealo modification application aft@ny alleged HBOR violations

and prior to any sale of her home. Thusnts has not alleged facts sufficient to show

1)
>

defendants do not fall within the “safe harbof'California Civil Code section 2924.12(c), whi
provides that Wells Fargo “shailbt be liable for any violation #t it has corrected and remedied
prior to the recordation @ trustee’s deed upon saleSee also Gonzalg2015 WL 3505533, at
*2 (“Here, . . . no trustee’s deed upon sale wiaslfand that no foreclase has taken place.

Because a foreclosure sale has not taken pladehas a trustee deed upon sale has not beef

—J

recorded, Plaintiff has not stated a claim for damagegayquez v. Bank of Am., N.A.

No. 13-02902, 2013 WL 6001924, at *7 (N.D. Cal. Nb2, 2013) (“Plaintiff's claims . . . for
9
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actual damages, attorneys’ fees, and treble dasare unavailable until such time as the dee
upon sale has been recordedEljjs v. Bank of Am., N.ANo. 13-5257, 2013 WL 5935412, at
(C.D. Cal. Oct. 28, 2013) (“There is currently foreclosure activity against the property and
plaintiff does not allege thatteustee’s sale ever took placéhe Court accordingly concludes
that section 2924.12 shields defendants from anylitiabar their alleged violations of statutory
requirements, and that plaiifis claim therefore fails.”).

Accordingly, Montes’s claims basem California Civil Code sections 2923.6,
2923.7 and 2924.10 are DISMISSED.

C. Negligence

Defendants also move to dismiss Monteggligence claim. “The elements of §
cause of action for negligence are (1) a legal tlutyse reasonable care) (2each of that duty,
and (3) proximate cause between the breanch(4) the plaintiff's injury.”"Mendoza v. City of
L.A. 66 Cal. App. 4th 1333, 1339 (1998) (citation omitted). Defendants contend Montes’s

for negligence should be dismissed because Waligo did not owe Montes a common law dy

Defs.” Mot. 13:15-16, and Montes has not pled damagdeat 15:13. The court addresses ea¢

of defendants’ contentions in turn.

1. Duty of Care

The defendant’s duty of care is a pogrssite to any clan for negligence Nymark
v. Heart Fed. Savings & Loan Ass281 Cal. App. 3d 1089, 1095 (1991). Whether a duty of
care exists is a question of lawirst Interstate Bank of ArizN.A. v. Murphy, Weir & Butler
210 F.3d 983, 986 (9th Cir. 2000).

As a general rule, banks owe borroweosduty of care unless the institution’s
involvement “exceed[s] the scope of its corv@mal role as a mere lender of moneWymark
231 Cal. App. 3d at 1096. Buymarkdoes not support the sweegiconclusion that a lender
never owes a duty @fare to a borrower.Jolley v. Chase Home Firl.LC, 213 Cal. App. 4th
872, 901 (2013) (internal quotation marks omitted). Battme court weighs six factors to dec
1

i
10
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whether a financial institutioowes a borrower a duty of care:

[1] the extent to which the transaction was intended to affect the
plaintiff, [2] the foreseeability oharm to him, [3] the degree of
certainty that the plaintiff suffered injury, [4] the closeness of the
connection between the defendantsduct and the injury suffered,

[5] the moral blame attached teetdefendant’s conduct, and [6] the
policy of preventing future harm.

Nymark 231 Cal. App. 3d at 1098 (quoti@pnnor v. Great W. Sav. & Loan Ass69 Cal. 2d
850, 865 (1968)).

California courts have not settled on afanm application of these six factors in
mortgage cases. This court relativrecently considered the issueMartinez v. Flagstar Bank,
FSB No. 15-01934, 2016 WL 3906810, at *6—8 (E.D. Galy 19, 2016). For the reasons stg
in Martinez this court finds a lender “does owe a dutgaffe to a borrower not to make mater
misrepresentations about the ggabf an application for adgm modification” and a borrower
would foreseeably be harmed “by an inaccurate or untimely communication . . . about the
of a loan modification application.Martinez 2016 WL 3906810, at *8 (quotimfgvarez v. BAC
Home Loans Servicing, L2228 Cal. App. 4th 941, 947 (2014)).

Having found that Wells Fargo had a dutytd&e due care while processing anc

considering Montes’s application for a loandification, the court next considers the damage

component of Montes’s negligence claim, afeddants do not challenge Montes’s pleading of

breach or causation.

2. Damages

Damages are an essential elemeranyf claim for common law negligenc&ee,

e.g, United States Liab. Ins. Co. v. Haidinger-Hayes,,IftaCal. 3d 586, 597 (1970) (“No action

will lie to recover damages if no damages have been sustained.”). Here, Montes contend;
(1) “[b]ecause of [Wells Fargo]'s negligemtishandling of [Montes]'s loss mitigation file,
[Montes] has been deprived of a timely (andted) opportunity to save her home through a |

modification,” Compl. 20:13-15; and (2) she “hadnweest her time and seurces into retaining

legal counsel and to make efforts towards prémgrthe wrongful, imminent and premature sale

of her home,’id. at 20:17-19.
11

ted

al

status

S

5 that

Dan




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

Montes’s first contention fails because, as with her HBOR claims, she does
explain how any of Wells Fargo’s alleged aos deprived her of approval of her loan
modification application. As previously notédontes claims she pursued her application wit
Wells FargoseeCompl. § 15, Wells Fargo responded to her inquigesid. 11 20, 22, 25, 27,
28, 29, she submitted the additional documents Wells Fargo requeested 1 21, 23, 26, 31,
and she completed her applicatieag id.ff 29, 32. Montes clainrWells Fargo “dual tracked’
[her] loss mitigation processid. 1 47, and “strung [her] alongn[that she had] to respond to
repeated requests for ‘additional’ or ‘missing’ documerits,f 49. However, she ultimately
completed her applicationnd Wells Fargo reviewed heompleted applicationSeeEx. G,
Defs.” Mot. Without any alleged harm, Monte§iist claim fails to substantiate damages.

Montes’s second contention also faildaving to invest time and resources into

retaining legal counsel does not satisfy ttamages element of tort negligen&ee, e.g.

not

=)

Bennett v. JPMorgan Chas2013 WL 655059, at *7 (N.D. Tex. Feb.5, 2013) (allegation of being

“forced to obtain counsel to prent [] home from being taken itjally” insufficient to establish

damages);,ecommendation adopted013 WL 655054 (N.D. Tex. Feb. 22, 2013).

Because Montes has not alleged damages to substantiate a negligence claim, tha:

claim too is DISMISSED.
V. CONCLUSION

For the foregoing reasons, defendantstion to dismiss is GRANTED for all
claims. Federal Rule of Civil Procedure 15(ajf®vides that “[t]he codrshould freely give [a
party leave to amend its pleading] when justicgequires,” and the Ninth Circuit has “stresse
Rule 15’s policy of favoring amendments&scon Properties, Inc. v. Mobil Oil C&66 F.2d
1149, 1160 (9th Cir. 1989). Because amendment has not been shown to be futile in this g
plaintiff is granted leave to amend her complairthim 14 days of the datiis order is filed.

IT IS SO ORDERED.
DATED: March 22, 2017.

TATES DISTRICT JUDGE
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