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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

KEVIN JENSEN No. 2:16-cv-1428-KJIN
Plaintiff,
V. ORDER

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

Plaintiff Kevin Jensen seeks judicial rewi of a final decision by the Commissioner of
Social Security (“Commissioner”) denying plaffis application for Disability Insurance
Benefits (“DIB”) and Supplemental Securitycome (“SSI”) under Titles 1l and XVI,
respectively, of the Social Security Act (“Act”)In his motion for summary judgment, plaintiff
principally contends that the @onissioner erred by finding thatgohtiff was not disabled from
February 15, 2009, plaintiff's aled disability onset date,rdugh October 24, 2014, the date
the administrative law judge’s (“ALJ”) deston. (ECF No. 19.)The Commissioner opposed

plaintiff's motion and filed a cross-motion for summary judgment. (ECF No. 20.) No optio

! This action was referred to the undersigned @nsto Local Rule 302(c)(15), and both partie
voluntarily consented to proceed before a UnitedeStMagistrate Judge for all purposes. (E(
Nos. 8, 9, 12.)
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reply brief was filed.

After carefully considering the record atine parties’ briefig, the court DENIES
plaintiff's motion for summary judgmen§RANTS the Commissioner’s cross-motion for
summary judgment, and AFFIRMS the Commissioner’d filegision.

l. BACKGROUND

Plaintiff was born on May 3, 1966; completbtlyears of eduti@n and obtained an
Associate’s Degree in Criminal Justice; can camitate in English; and previously worked ag
an automotive technician. (Admitriative Transcript (“AT”) 35, 50-51%) On July 30, 2012,
plaintiff applied for DIB, alleging that his disability began on February 15, 2009. Additiona
plaintiff filed for SSI on August 21, 2013, agailteging disability beginning on February 15,

2009. Plaintiff claimed that he was disabled due to degenerative disc disease, carpal tunr

depression, trouble sleeping, asthma, breathing gmaylhypertension, and arthritis. (AT 25, 2

209.) After plaintiff's applicatn was denied initially and aeconsideration, an ALJ conducte
a hearing on May 6, 2014. (AT 44-72.) The Aubsequently issued a decision dated Octob
24, 2014, determining that plaintiff had not been wraddisability, as defined in the Act, from
February 15, 2009, plaintiff's alledadisability onset da, through the date of the ALJ’s decisi
(AT 22-43.) The ALJ’s decision became thedli decision of the Commissioner when the
Appeals Council denied plaintiff's request feview on April 20, 2016 (AT 1-7.) Plaintiff
subsequently filed this action on June 23, 2016ptain judicial reviewof the Commissioner’s
final decision. (ECF No. 1.)

Il. ISSUESPRESENTED

On appeal, plaintiff raises the followingsues: (1) whether the ALJ failed to properly
account for plaintiff's mental ipairments; and (2) whether the ALJ improperly rejected the

opinion of plaintiff's treating physician, Dr. Sultan.

2 Because the parties are familiar with thedatbackground of this case, including plaintiff's

medical and mental health historyetbourt does not exhaueely relate those facts in this ordef.

The facts related to plaintiff's impairments aneitiment will be addressed insofar as they arg
relevant to the issues presenbgtthe parties’ respective motions.

% The third issue identified in plaintiff's briebncerns the requested remedy for the alleged A
2
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[I. LEGAL STANDARD

The court reviews the Commissioner’s deamsio determine whether (1) it is based on
proper legal standards pursuan#®U.S.C. § 405(g), and (2) stdéstial evidence in the record
as a whole supports it. Tackett v. ApfE80 F.3d 1094, 1097 (9th Cir. 1999). Substantial

evidence is more than a mere scintilla, baslthan a preponderance. Connett v. Barnhart, 3

F.3d 871, 873 (9th Cir. 2003) (citation omitted) mikans “such relevant evidence as a reasof
mind might accept as adequate to supportnglagion.” Orn v. Astrue, 495 F.3d 625, 630 (9t}
Cir. 2007), quoting Burch v. Barnhart, 40(B& 676, 679 (9th Cir. 2005). “The ALJ is

responsible for determining criédity, resolving conflicts inmedical testimony, and resolving

ambiguities.” _Edlund v. Massanari, 253 F.3d 1152, 1986 Cir. 2001) (citation omitted). “Th

court will uphold the ALJ’s conclusion when the exmte is susceptible to more than one rati

interpretation.”_Tommasetti v. Aste, 533 F.3d 1035, 1038 (9th Cir. 2008).

V.  DISCUSSION

Summary of the ALJ’s Findings

The ALJ evaluated plaintiff's entittement BB and SSI pursuant to the Commissione

standard five-step analytical framewdrlAs an initial matter, the ALJ determined that plaintif

errors.

* Disability Insurance Benefitsapaid to disabled persons who have contributed to the Soc
Security program. 42 U.S.C. 88 401 et seq. Supgheal Security Income is paid to disabled
persons with low income. 42 U.S.C. 88 1382 et $&ath provisions define disability, in part, @
an “inability to engage inrgy substantial gainful activity” due to “a medically determinable
physical or mental impairment. . . .” 42 UCS88 423(d)(1)(a) & 1382c(a)(3)(A). A parallel
five-step sequential evaluation governs eligipfor benefits under both programs. See 20
C.F.R. 88 404.1520, 404.1571-76, 416.920 & 416.971-76; Bowen v. Yuckert, 482 U.S. 13
42 (1987). The following summarizése sequential evaluation:

Step one: Is the claimant engagingubstantial gainful activity? If so, the
claimant is found not disabledf not, proceed to step two.

Step two: Does the claimant have avere” impairment? If so, proceed to step
three. If not, then a finding @iot disabled is appropriate.

Step three: Does the claimant’s impairmentombination of impairments meet or
equal an impairment listed in 20 C.E.Rt. 404, Subpt. P, App. 1? If so, the
claimant is automatically determinedsdbled. If not, proceed to step four.

3
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met the insured status requirements of the Act for purposes of DIB through June 30, 2014}

27.) At the first step, the ALJ concluded tp&intiff had not engageid substantial gainful

activity since February 15, 2009, laiteged disability onset dat€ld.) At step two, the ALJ

found that plaintiff had the following severe impaénts: mild degenerative disc disease of the

thoracic spine, moderate carpal tunnel syndrontheofeft wrist, mildcarpal tunnel syndrome of

the right wrist, mild degenerative joint diseasehaf right and left shoulders, and obesity. (ld.
However, at step three, the ALJ determineat thaintiff did not hae an impairment or
combination of impairments that met or medicatiya&led the severity of an impairment listed
20 C.F.R. Part 404, Subpart P, Appendix 1. (AT 30.)

Before proceeding to step four, the Alssassed plaintiff’'s RF@inding that plaintiff
could perform light work as defined in ZDF.R. § 404.1567(b) and 8 416.967(b), except that

plaintiff could:

lift and carry 25 pounds occasionally, 20 pounds frequently, and sit,
stand and walk for 6 hours eachain 8-hour day. The claimant can
frequently climb, but occasionally climb ladders, ropes, and
scaffolds. The claimant can frequently balance, stoop, kneel,
crouch, and crawl. The claimacdn frequently finger and handle
and frequently perform oveead reaching with both arms.

(Id.) At step four, the ALJ determined thahipltiff was unable to pesfm any past relevant
work. (AT 34.) However, at step five the Afaund that, in light of @intiff's age, education,
work experience, RFC, and the vocational exp€tV&”) testimony, there wee jobs that existe(

in significant numbers in the national economgt thlaintiff could perform. (AT 35.)

Step four: Is the claimant capable of penfing her past relevant work? If so, the
claimant is not disabled. iot, proceed to step five.

Step five: Does the claimant have thgidaal functional capacity to perform any
other work? If so, the claimant is nosdbled. If not, the claimant is disabled.

Lester v. Chater, 81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ia finst four steps athe sequential evaluation
process._Bowen, 482 U.S. at 146 n.5. The Cmsioner bears the bued if the sequential
evaluation process proceedasstep five._Id.

(AT
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Thus, the ALJ concluded that plaintiff had aten under a disability, as defined in the
Act, from February 15, 2009, plaifits alleged disability onsedlate, through the date of the
ALJ’s decision on October 24, 2014. (AT 38.)

Plaintiff's Substantive Challenges tetommissioner’'s Determinations

Whether the ALJ failed to propegcount for plaintiff's mental

limitations

The ALJ found plaintiff's mental impairment®t severe at step ow Nevertheless, as
plaintiff points out, the ALJ alsgave great weight to the iopn of Dr. Debra Moore, the
consultative psychologist who perstip&valuated plaintiff’'s mentampairments. (AT 29.) Dr
Moore diagnosed plaintiff with adjustment dider with depressed mood and alcohol abuse i
full remission. (AT 341.) She opined that pldinivas mildly to moderately impaired in his
ability to understand and caroyt an extensive variety téchnical and/or complex job
instructions, as well as his ability to maintaoncentration/perdisnce/attention, due to
difficulties focusing because of sleep deprivation. (Id.) However, plaintiff was mildly impa
to unimpaired in his ability to relate and irget with supervisorsral co-workers; understand
detailed but uncomplicated job instructionsaldeith the public; and withstand the stress and
pressures associated with day-to-day work activity. (AT 341-42intB¥f's ability to
understand, remember, and carry out simple ote&amistep job instructions was unimpaired.
(AT 341))

Even assuming, without deciding, that theJ&echnically erred by not finding a severg

mental impairment at step two, any such error was harmless. See Curry v. Sullivan, 925 H.

1127, 1129 (9th Cir.1990) (harmless error analysis eqiple in judicial reviewof social security
cases); Molina v. Astrue, 674 F.3d 1104, 1111 (9thZT0i12) (“we may not reverse an ALJ’s

decision on account of an erithat is harmless”).
As an initial matter, the Ninth Circuit hageddy held that moderate mental limitations

not even require VE testimony. Hoopai v. Astrue, 499 F.3d 1071, 1077 (9th Cir. 2007). In

Hoopai, a medical source determined thatclaimant was moderately limited in:
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his ability to maintain attergn and concentration for extended
periods; his ability to perform actfies within a schedule, maintain
regular attendance, and be punciwih customary tolerance; and

his ability to complete a normal workday and workweek without
interruption from psyleologically-based symptoms and to perform

at a consistent pace without an unreasonable number and length of
rest periods.

Id. After the ALJ utilized the grids at step fit@ determine that the claimant was not disableq

the claimant contended on appeal that the &3 required to seek vocational expert testimony

regarding the limitations assessdd. at 1075. The Ninth Circurejected this argument, holdin
that these moderate limitation®re not sufficientlysevere to prohibit the ALJ from relying on
the grids without the assistanceaofocational expert. 1d. a0Z7. Thus, the mild to moderate
mental limitations assessed by Dr. Mooreeh@o not even require VE testimony.

Moreover, in this case, a VE testified addntify several representative occupations,
including three light and threedsntary occupations involving unskilled (SVP 2 level) work, 1
the plaintiff could perform. (AT 36.) Such aggations are plainly not ecluded by the mild to
moderate limitations assessed by Dr. Moore, bsedhey involve simple, non-complex work 3
logically have lesser caentration demands. Therefore, efdhe ALJ had specifically include
such mental limitations in the RFC, it wouldveabeen inconsequential to the case outcome.

Finally, even though plaintiff ni@@s much of the fact that Dr. Moore assessed a GAF
score of 50, suggestive of serious symptoms or impairment, GAF scores are not dispositiv
Social Security cases and do dotctly correlate to Social Security severity assessments.

Trinchere v. Astrue, 2008 W4395283, at *6 (C.D. Cal. Se@®, 2008). A low GAF score does|

not alone determine disability, bigta piece of evidence to bersidered with ta rest of the
record. _Olds v. Astrue, 2008 WL 339757, at *4 H&an. Feb. 5, 2008). An ALJ is permitted tc
discredit a GAF score whereist unsupported by the eviden Clark v. Astrue, 2009 WL

542166, at *6 (C.D. Cal. Mar. 4, 2009). Heres fh_J permissibly gavBr. Moore’s GAF score
little weight, because it is incontsit with the mild to moderataental limitations specifically
assessed in Dr. Moore’s opinion.

Therefore, the court concludes that theJAdroperly accounted fglaintiff’'s mental
6
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impairments, and that angdhnical error was harmless.
Whether the ALJ improperly rejectdte opinion of plaintiff's treating
physician, Dr. Sultan
The weight given to medical opinions dads in part on whether they are proffered by

treating, examining, or non-examining professils. Holohan v. Massanari, 246 F.3d 1195,

1201-02 (9th Cir. 2001); Lester v. Chater, 81 R82d, 830 (9th Cir. 1995). Generally speaking,

a treating physician’s opinion cgas more weight than an @&xining physician’s opinion, and an
examining physician’s opinion carries more weithan a non-examining physician’s opinion.
Holohan, 246 F.3d at 1202.

To evaluate whether an ALJ properlyaeted a medical opinion, in addition to

considering its source, the coaansiders whether (1) contradictory opinions are in the recorgd;

and (2) clinical findings suppottie opinions. An ALJ may rejean uncontradicted opinion of

oL

treating or examining medicalgfessional only for “@ar and convincing” reasons. Lester, 8]
F.3d at 830-31. In contrast, a contradicted @miraf a treating or examining professional may
rejected for “specific athlegitimate” reasons. Id. at 830. Wéha treating pra#ssional’s opinion
generally is accorded superior weightt is contradicted by a supported examining
professional’s opinion (supported bifferent independent clioal findings), the ALJ may

resolve the conflict. Andrews v. Shalala,/3d 1035, 1041 (9th Cir. 199&)iting Magallanes

v. Bowen, 881 F.2d 747, 751 (9th Cir. 1989)). Tégulations require the ALJ to weigh the

contradicted treating physam opinion, Edlund, 253 F.3d at 115@xcept that the ALJ in any

event need not give it any weight if it is ctusory and supported by minimal clinical findings.

Meanel v. Apfel, 172 F.3d 1111, 1114 (9th Cir. 19@8ating physician’sonclusory, minimally

supported opinion rejected); see also Miagas, 881 F.2d at 751. The opinion of a non-

examining professional, by itself, is insufficigntreject the opinion dd treating or examining

professional._Lester, 81 F.3d at 831.

® The factors include: (1) lengti the treatment relationship;)(®equency of examination; (3)
nature and extent of the treatmesgiationship; (4) supportabilityf diagnosis; (5) consistency;
and (6) specialization. 20 C.F.R. § 404.1527.
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On July 3, 2012, plaintiff's treating physician, Dr. Sultan A. Sultan, provided a four-|
physical capacities evaluation essally finding plaintiff compleely disabled. (AT 307-10.)
Based on diagnoses of discogenic disease, dama¢| syndrome, and severe degenerative |d
disease, Dr. Sultan opinadter alia, that plaintiff could only sifor two hours out of an eight
hour workday and only stand and walk for ¢noair each. (AT 307, 310.) Furthermore, Dr.
Sultan noted that the plaintiff could only occamsitly lift up to 5 pounds, and could only use hi
hands for grasping, pushing, pullirapd fine manipulation for beten 5 and 10% of an eight
hour workday. (AT 308.) Because Dr. Sul&npinion was contradicted by other medical
opinions in the record, the ALJ was requireghtovide specific and legitimate reasons for
discounting Dr. Sultan’s opinion. Fthe reasons discussed beltie court finds that the ALJ
properly discharged that duty.

As an initial matter, the ALJ reasonalgigve Dr. Sultan’s July 3, 2012 opinion little
weight, because it is conclusory, minimaliypported, and “without substantial support from
objective clinical or diagnostic findings....(AT 34.) Indeed, the March 27, 2012 X-rays
requested by Dr. Sultan showed no significant degive changes in plaintiff's lumbar spine
and only mild multilevel degenerative disc diseiasplaintiff's thoracic spine. (AT 311-12.)
Furthermore, a nerve conduction study performed on June 13, 2012, revealed only moder|
carpal tunnel syndrome on the left and mild chipanel syndrome on the right. (AT 313-17.)
Dr. Sultan’s opinion entirely fail® explain why such mild to aderate clinical findings would
render plaintiff completelgisabled.

The ALJ also substantially relied on thempn of consultative examiner, Dr. Jay
Keystone, who personally examined pldimin January 16, 2013. (AT 33-34, 345-50.) Dr.
Keystone noted plaintiff’'s complaints relatdhis back, hands, asthma, hypertension, and
obesity, but also observed thaaipitiff walked independently intthe examination room with a
normal gait. (AT 347-49.) Upon examination, a gfinhieg raising test vganegative bilaterally;
plaintiff had normal motor strengimuscle bulk in all extremitiegand a sensory examination a
reflexes were normal in all extremities. (AT 347-48.) Dr. Keystone found no evidence of

deformities, swelling, spasms, or tenderness oragialpor percussion of plaintiff's joints or
8
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extremities. (AT 348.) Dr. Keystone diagnogdaintiff with probable mild osteoarthritis
resulting in plaintiff's back ad finger joint pain, mild brorfgal asthma, and hypertension, but
opined that plaintiff had no physicfunctional limitations beyonpulmonary precautions due tc
plaintiff's asthma. (AT 349.) Because Dr. Keyse personally examined plaintiff and made
independent clinical findings, $iopinion constitutes substahg&aidence on which the ALJ was
entitled to rely.

Furthermore, the ALJ properly relied on the opinion of non-examining state agency
physician Dr. Jaituni, who reviewed plaintiff's records on February 1, 2013, and opined thg

plaintiff did not have a severe physical impagnt. (AT 34, 78.)_See Tonapetyan v. Halter, 2

F.3d 1144, 1149 (9th Cir. 2001) (“Although the gany opinion of a non-examining medical

42

expert does not alone constitute a specific, iegite reason for rejecting a treating or examining

physician’s opinion, it may constitute substangi@dence when it is consistent with other
independent evidence in the record.”).

Finally, although Dr. Sultamdicated that plaintiff symptoms and medications
frequently interfered with the attention and cemication required to perform even simple wor

related tasks (AT 307), plaintiff imself indicated that he coujrhy attention for “a long time,”

finished what he started, and could follow wntnd spoken instructions “very well.” (AT 255.

Thus, as the ALJ noted, Dr. Sultan’s opinion clearly overstated plaintiff's limitations, reduc
the persuasiveness of the opinion. (AT 34.)

Therefore, the court finds that the ALJ provdeeveral specific andgitimate reasons fg
discountingDr. Sultan’sopinion.

V. CONCLUSION

For the foregoing reasons, the court cadek that the ALJ’'s decision was free from
prejudicial error and sygorted by substantial evidence in the record as a whole. According
IS HEREBY ORDERED that:

1. Plaintiff's motion for summarjpdgment (ECF No. 19) is DENIED.

2. The Commissioner’s cross-motiom smmmary judgment (ECF No. 20) is

GRANTED.
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3. The final decision of the Commiseer is AFFIRMED, and judgment is entered
for the Commissioner.
4. The Clerk of Court shall close this case.
IT IS SO ORDERED.
Dated: June 20, 2017
Feddl) ) Mo

KENDALL J. NEWMAN
UNITED STATES MAGISTRATE JUDGE
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