(PS) Le et al v. McGreevy et al D

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

HELEN LE, et al., No. 2:16-cv-1447 JAM AC (PS)
Plaintiffs,
V. ORDER

KENNETH EDWARD AZNOE,
RICHARD EDWARD MoGREEVY, et al.,

Defendants.

Plaintiffs are proceeding in this action pro se. This matter was accordingly referred
undersigned by E.D. Cal. R. (“Local Rule”) 30¢@&1). Plaintiffs have requested leave to
proceed in forma pauperis pursuant to 28 U.§.0915. ECF No. 2. The request will be deni
because (1) the affidavit fails to provide thgueed information, and (2) the complaint, in its
current form, is frivolous.

[. INSUFFICIENT INFORMATION IN THE IFP APPLICATION

Plaintiffs’ in forma pauperis application dorot make the showing required by 28 U.S.

8 1915(a)(1). Plaintiffs disclose that thege®ed money from “Any dter sources” during the
past 12 months. ECF No. 2 at 1. However,nifis fail to disclose “the amount received and
what you expect you will continue to receive thaugh they do identify the sources of the fun

namely “SSI, SSA, IHSS, Financial (UC Davis full time).” Seealdl-2. Without the requeste

income information, the court cannot determine afiiffs meet the requirements for filing IFR.
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. SCREENING
Where “plaintiff's claim appeart® be frivolous on the face of the complaint,” the distr|ct

court may “deny][] plaintiff leave to filen forma pauperis.” O’Loughlin v. Doe, 920 F.2d 614,

617 (9th Cir. 1990). Plaintiffs nstiassist the court in makinggtdetermination by drafting their
complaint so that it complies with the FederaldRwof Civil Procedure (“Fed. R. Civ. P.”). The

Federal Rules of Civil Procedure are available onlinevatr.uscourts.gov/rukepolicies/current-

rules-practice-procedure/fadéd-rules-civil-procedure

Under the Federal Rules of Civil Proceduhss complaint must contain (1) a “short and
plain statement” of the basis for federal jurisdiot{that is, the reason the case is filed in this
court, rather than in a state court), (2) a shad plain statement show that plaintiffs are
entitled to relief (that is, who harmed the pldfat and in what way), and (3) a demand for the
relief sought. Fed. R. Civ. P. 8(a). Plaintiffaims must be set fdrtsimply, concisely and
directly. Fed. R. Civ. P. 8(d)(1). Forms are &alae to help pro se aintiffs organize their

complaint in the proper way. They are avagahl the Clerk’s Office, 501 | Street, 4th Floor

(Rm. 4-200), Sacramento, CA 95814, or onlinenatv.uscourts.gov/forms/pro-se-forms
A claim is legally frivolous when it lacks an arguable basis either in law or in fact.

Neitzke v. Williams, 490 U.S. 319, 325 (1989).réwviewing a complaint under this standard, the

court will (1) accept as true all dfe factual allegations contathe the complaint, unless they
are clearly baseless or fancif(2) construe those allegationstie light most favorable to the
plaintiff, and (3) resolve all doubts in theapitiffs’ favor. See Niézke, 490 U.S. at 327,
Erickson v. Pardus, 551 U.S. 89, 94 (2007); \Gamer v. Norton Simon Museum of Art at

Pasadena, 592 F.3d 954, 960 (9th Cir. 2010); HebBéler, 627 F.3d 338, 340 (9th Cir. 2010).

However, the court need not accept as trugglleonclusions cast the form of factual
allegations, or allegations thairdradict matters properly subjectjtalicial notice. _See Western

Mining Council v. Watt, 643 F.2d 618, 624 (9th QiA81); Sprewell v. Golden State Warriors

266 F.3d 979, 988 (9th Cir.), as amended, 275 F.3d 1187 (2001).
Pro se pleadings are heldadess stringent standard thtinse drafted by lawyers.

Haines v. Kerner, 404 U.S. 519, 520 (1972). Prooseplaints are construed liberally and may
2
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only be dismissed if it appears beyond doubt thapthintiff can prove no set of facts in suppc

of his claim which would entitle him to relief. Nordstrom v. Ryan, 762 F.3d 903, 908 (9th ¢

2014). A pro se litigant is entitled to notiokthe deficiencies in the complaint and an
opportunity to amend, unless thenga@aint’s deficiencies could nie cured by amendment. S

Noll v. Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987).

A. The Complaint

The complaint is extremely difficult to read. The allegations consist principally of pa
or indecipherable sentencedhe court has nevertheless exteacas much information as it ca
from the complaint, and sets forth the alleged fastbest it can. The afjations are presumed
be true only for purposes of this screening.

It appears that plaintiff Levas involved in an accideoh January 4, 2013, that caused

to become disabled. Complaint (ECF No. 1) aA%.best the court can tell, plaintiff Le sued

defendant Aznoe in Yolo County Superior Court on December 20, 2014 for personal injury.

Complaint at 34 (Exhibit: Superior Court CompkunThe case was transferred to Sacrament
County Superior Court. Complaiat 33 (Exhibit: Yolo County ppeals Clerk Declaration). Th
complaint seems to allege that in Superior €qlaintiff Le was toldthat the court had no
authority over the case. Complaint at 5, 86 (BithWWitness Statement). Plaintiff Le took her
case to the California Court ofpfseal, Third District, in Sacramento, but the court did not all
her a hearing, or to “submit [a] full case.” f@plaint at 5. Plaintiff took her case to the
California Supreme Court, which denied reviangd also refused a hearing. Complaint at 5,
(Exhibit: denial of petition for ngew by California Supreme Court).

Plaintiffs sue “Raye P. J,” alleged to b&Jadge of the Court Thirdistrict,” and “Deena
Fawceet,” alleged to be the Clerk of that co@omplaint at 6. Plaintiffallege that the judge

“was not equal and fair, he did neg¢e and hear our voice, he did seat on the chair in the roo

at Public Court, he was made pain and hurt for ud.” Plaintiffs allege tat the Clerk abused he

I

! The court acknowledges that plaintiff does sypeak English. See Complaint at 16 (Exhibit:
“Helen le no English”). Theaurt has done its best taterpret what the eoplaint is alleging.
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office, lied and cheated, hid information on the tswsystem, and failed to stop illegal actions.
Complaint at 7.

Plaintiffs sue “Frank A. Mcguire Clerk,” “Cantil-Sakaye” and “Janell, Jaime,” apparently
of the California Supreme Court. Complaint atiZappears that plairfts sue these defendants
because they did not give plaintiff Le a reasamiat reviewing her case, and did not give her|a
hearing. _Id.

Plaintiffs also sue “Marry” and “Hunterywho are identifiecs “Staff Counsel.”
Complaint at 4, 7. The complaint appears togallthat these defendardiscriminated against
plaintiffs in some way. See Complaint at 4, 7.

B. Analysis

1. Federal Jurisdiction

Plaintiffs allege “diversity” jurisdictionComplaint at 5; see 28 U.S.C. § 1332(a)(1).
While the complaint alleges that plaintiffs’ address is in Davis, California, it also confusingly
alleges that plaintiffs aretcens “of the State of OREGON.Complaint at 6. Moreover,
although the complaint acknowledges that theeejigisdictional minimum that applies to
diversity actions (see Complaint at 5), it fadsallege damages in the jurisdictional amount.
Indeed, the complaint does not state any amoudaiages that are sought as relief. The
complaint therefore fails to establish the existence of diversity jurisdiction.

2.TheMerits

The complaint also alleges “federal questipurisdiction, and so the complaint will be
examined on the merits. Complaint at 5; se&/ZBC. § 1331. Plaintiffs may be alleging that
their Due Process rights were violated because thse was thrown out of Superior Court, and
because they did not get a live hearing at tHéd@aia Court of Appeal or the California
Supreme Court. However, the Due Process Cldass not guarantee plaintiffs that their case
will not be thrown out of court, nor does it gaatee them a live hearing at the California Coupt
of Appeal or at the CaliforaiSupreme Court. Similarly, the complaint seems to allege a
violation of plaintiffs’ rightsunder the Americans with Disiibes Act (“ADA”). Complaint

at 5, 8, 10. However, nothing in the complaives any indication thahe ADA was actually
4
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violated, nor does the complaint indicate who vediathese rights, or how. The complaint als

O

appears to complain about “fraud,” inasmuch aswbrd “fraud” appears in several pages of the

complaint. _See Complaint at 5, 8, 9, 10. Hearehe complaint fails to allege with any

coherence, the circumstances constituting lleged fraud._See Fed. Riv. P. 9(b) (“[i]n

alleging fraud . . ., a party must state with particularity the circumstances constituting fraud . . .

A plaintiff must allege withat least some degree of pewmlarity overt acts which the
defendants engaged in that supple plaintiffs’ claims._Jors 733 F.2d at 649. Plaintiffs’
allegation that, for example, a court employked‘and cheated, hid information on the court’s
system, and failed to stop illegal actions,” dnesprovide enough information for the court, of
the defendant, to know what actually happenad,vahy it violated plainffs’ rights under the
U.S. Constitution, or any federal law, or hawonstituted a fraud. In addition, there is no

indication of how plaintiffs’ rights under th®DA were violated, or by whom. Finally, the

actions of the judges whom plaintifise suing, appear to have béaken in their roles as judges.

As such, those claims are barred by absquudieial immunity. _See Stump v. Sparkman, 435

U.S. 349, 364 (1978).
The complaint therefore does not contain atshod plain statement of plaintiffs’ claimg

showing that they are entitled to relief. Wdugh the Federal Rules of Civil Procedure adopt :

154

flexible pleading policy, a complaint must give thefendant fair notice dhe plaintiffs’ claims
and must allege facts that state the elemergadi claim plainly and succinctly. Fed. R. Civ.

P. 8(a)(2); Jones v. Community Redev. Agent33 F.2d 646, 649 (9th Cir. 1984). “A pleading

that offers ‘labels and conclusions’ or ‘a formigl recitation of the eleamts of cause of action
will not do.” Nor does a complaint suffice if it tenders ‘naked assertions’ devoid of ‘further

factual enhancements.” Ashcroft v. Igbal, 556 U.S.662, 678 (2009) (quoting

Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 557 (2007)).

ll.  AMENDING THE COMPLAINT
Plaintiffs will be provided an opportunity tomend their complaint. The court will
therefore provide guidance for amendment.

I
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An amended complaint must contain a shod plain statement of the basis for federal
jurisdiction. If plaintiffs clam “diversity” jurisdiction basedpon their Oregon citizenship, the)
must allege their Oregon addressjf none, they must allege their basis for asserting Oregor
citizenship. If plaintiffs clan “federal question” jusdiction, they must allege what federal
constitutional provisions or federstiatutes they bagbkeir claims upon.

An amended complaint must contain a shod plain statement of plaintiffs’ claims. TH
allegations of the complaint must be set fantkequentially numbered paragraphs, with each
paragraph number being one greater than tlebefore, each paragrapaving its own number,
and no paragraph number being repeated anyvitnéne complaint. Each paragraph should b

limited “to a single set of circumstances” wheassible. Fed. R. Civ. P. 10(b). Forms are

e

e

available to help plaintiffs orgéze their complaint in the proper way. They are available at the

Clerk’s Office, 501 | Street, 4th Floor (Rm. 4-200), Sacramento, CA 95814, or online at

www.uscourts.gov/forms/pro-se-forms.

Plaintiffs must avoid excessivepetition of the same alletyans. Plaintiff must avoid
narrative and storytishg. That is, the complaint shouhdt include every detail of what
happened, nor recount the detailcofversations (unless necesdargstablish the claim), nor
give a running account of plaintiffs’ hopes andughts. Rather, the amended complaint shot
contain only those facts neededshow how the defendant legally wronged the plaintiff.

The amended complaint must not force tharcand the defendants guess at what is

being alleged against whom. See MoHev. Renne, 84 F.3d 1172, 1177 (9th Cir. 1996)

(affirming dismissal of a complaint where the dittcourt was “literdly guessing as to what
facts support the legal claihging asserted against certain defendants”). The amended
complaint must not require the court to spentinte “preparing the ‘shodnd plain statement’
which Rule 8 obligated plaintiffs to submitld. at 1180. The amended complaint must not
require the court and defendants to prepare gngiitiines “to determine who is being sued fo
what.” Id. at 1179.

Also, the amended complaint must not refea fwior pleading in orde¢o make plaintiffs’

amended complaint complete. An amended dampmust be complete in itself without
6
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reference to any prior pleading. Local Rule 2Z0is is because, as a general rule, an amenc

complaint supersedes the original complaint. Beeific Bell Telephone Co. v. Linkline

Communications, Inc., 555 U.S. 438, 456 n.4 (2009) (“[nJormally, an amended complaint

supersedes the original complaint”) (citing 6 C. Wright & A. Miller, Federal Practice &
Procedure 8§ 1476, pp. 556-57 (2d ed. 1990)). Tberein an amended complaint, as in an
original complaint, each claim and the invatvent of each defendant must be sufficiently
alleged.
CONCLUSION
For the reasons explained abpMelS HEREBY ORDERED that
1. Plaintiffs’ request to proceed inrfva pauperis (ECF No. 2) is DENIED without
prejudice to its renewal with all entries on the form completed.
2. If plaintiffs file a proper IFP applicatiothey may also file an amended complaint.
3. Plaintiffs must file their complet&P application and amended complaint within 3@
days of the date of this order. If plaintifiefan amended complaint, they must do their best
follow the guidance provided in this order.
DATED: July 12, 2016 , -~
m’z———m
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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