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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JERRY LEE KING, No. 2:16-cv-1464-WBS-EFB P
Petitioner,

V. ORDER AND FINDINGS AND
RECOMMENDATIONS

DAVE DAVEY,

Respondent.

Petitioner is a state prisoner proceedaigpout counsel in aaction brought under 28
U.S.C. § 2254. The court dismissed the pmtibn March 27, 2017 asnpially unexhausted.
ECF No. 36. Petitioner filed an amended tpmtion March 31, 2017 (ECF No. 38) and a moti
to stay the case on April 14, 2017 (ECF No. 4Respondent opposes the motion to stay, arg

that the amended petition includes an unexhauwséet and that a stay would be futile becausg

any claims that would be added back after eshian in the California Supreme Court would npt

be timely. ECF No. 44. For the reasons that follibvs, recommended that the motion to stay
denied as premature. It is further recommerttiat the case be disssed without prejudice anc
that petitioner be allowed tlmgportunity to file an amendepetition containing only his
exhausted claims. Accordingly gtltourt vacates the scheduleisehe order filed April 6, 2017
(ECF No. 39) directing respondentfile an answer to th@mended petition. A new briefing
schedule will issue when appropriate.
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Sacramento County Superior Court. ECF No.Resp.’s Notice of Lodging Document in Pap
Lodged Document (hereinafter Lod. Doc.) No. 1. releeived a sentence of fifty-years-to-life ¢
April 25, 2014.1d. The California Court of Appealffirmed the conviction on May 28, 2015.
Lod. Doc. No. 2. The California Supreme Cadenied review on August 26, 2015. Lod. Doc.
Nos. 3, 4. Petitioner has filed one state habettsope in the state supeni court. He has not

filed a habeas petition inehCalifornia Supreme Court.

Petitioner was convicted of first degree murder with a sentencing enhancement in t

In his original petition, petitiorreasserted the following claims:

1. That his Fifth Amendment rights were violated when he was “manipulated by thg

. That his Sixth Amendment confrontation dauights were violad when the trial

. That he was convicted of first-degr murder without $ficient evidence;

. That (a) the trial court erred by allowing mally-incompetent witness Loretta Turp

. A second claim that the evidence was insigfit to support a first-degree murder

. That the trial judge erred lgiving instructions on lyinga-wait and pre-textual self-

. That trial counsel was ineffective for failing review the instructions, particularly

Background

courts to take the stand and inaginate myself’ (ECF No. 1 at 15);

court allowed Anthony Barndse testify regarding statesnts made by the victim

before his death;

to testify and (b) petitioner’s trial counsel was ineffective for not impeaching Tur

based on her mental health issues;

conviction;

. That his Sixth Amendment right to an impartial jury was violated because a jurof

knew the victim’s grandfather and “hung owutith the victim’s family outside the

courtroom during trial,

defense because (a) the evidence didguapport the instructions and (b) the two

instructions oppose each other;

CALCRIM 3472,

A\1”4

(1)
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The court concluded in its priorder that claims one, two, fowix, ten, eleven, twelve, thirteer
fourteen, sixteen, and seventeen had not bemsusied. ECF Nos. 35, 36. The court dismisg
the petition and invited petition& file an amended petitiorontaining only exhausted claims

and to thereafter seek a stay of the proceealmbe exhausting any remaining claims in the st;

court. 1d.

document, these claims can be discerned:

9. That trial counsel was ineffective forlfag to request proper jury instructions,
particularly CALCRIM 522;

10.That trial counsel was ineffective becabsedidn’t object to the prosecutor’s
argument that the hearsagtienony of Anthony Barnes e$tisshed that the murder
was first-degree;

11.That trial counsel was ineffeee because of various confliat$ interest and refusals
to proceed in the manner petitioner wished,;

12.That the prosecutor unlawfully testified regarding the import of the position of th
victim’s body;

13. That the prosecutor unlawfully influencéte jury by presenting argument that was|
not supported by the evidence;

14.That the prosecutor unlawfully misled theyjwvith a power-pointlisplay that did not
contain “the mental element” difst- and second-degree murder;

15. That the prosecutor unlawfully presenteahflicting jury instructons (on pre-textual
self-defense and lying-in-wait);

16. That the prosecutor unlawfully coachedréiba Turpen and knowingly allowed her {
commit perjury;

17.That the trial court erred by failing, &$ponte, to give CALCRIM 8.47 and 4.21

regarding voluntary manslaughtend voluntary intoxication.

Petitioner thereafterléd an amended petition. ECFON38. From review of that

(A) That he was convicted of first-degr murder without sufficient evidenade.(at 11,

110);

11%)
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(9th Cir. 2002), while he exhausts atleéaims in state court. ECF No. 4Bespondent argues
that a stay is inappropriatedause petitioner has included unexhausted claims in the ameng
petition. ECF No. 44. Respondent further arguasdhstay would be futile because the claim

that have not yet been exhausted wouldrtenely if added back to the petition nowd.

i

(B) That the trial court erred by instructing flaey on lying-in-wait because the evideng
did not support té instruction i@. at 12);

(C) That a model jury instruction providedttee jury (CALCRIM 521) erroneously faile
to require that lying-in-wait be the means by which the murder is accomplishat!
16);

(D) That cumulative errors (premised on “issoéself-defenseprovocation, and the
degree of the homicide”) nelered the trial unfaiid. at 20);

(E) That the trial court erronedysprovided the jury with an instruction on pretextual
self-defense (CALCRIM 3472)d. at 66);

(F) That his attorney rendered ineffective assistance by failiopject to CALCRIM
3472 (d. at 95);

(G)That his attorney rendered ineffective assise by failing to requet a jury instruction
on the effect of provocation on tdegree of murder (CALCRIM 522)d at 105);

(H) That the trial court had a sua sponte dutgite CALCRIM 522, whit it failed to do
(id. at 106);

() That the prosecutor committed misconduct by requesting CALCRIM 521 and 34
(id. at 109);

(J) That the prosecutor committed misconduct by misleading the jury with false evic
(id. at 5);

(K) That the prosecutor committed misconduct by seeking a conviction for first-degr
murder even though the eviderstgported a lesser charge.).

The Motion to Stay

Petitioner has filed a one-pag®tion to stay the case undéaly v. Small, 315 F.3d 1063
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A. The Exhaustion Reguirement

A district court may not grant a petition fomait of habeas corpusnless the petitioner
has exhausted available state court remedies. QEUS 2254(b)(1). A state will not be deen
to have waived the exhaustion requirement urtlesstate, through counsel, expressly waiveg
requirement. 28 U.S.C. § 2254(b)(3).

Exhaustion of state remediegjugres that petitioners fairly present federal claims to th
highest state court, either on dit@ppeal or through state collatkeproceedings, in order to giv
the highest state court “the opportunity tepapon and correct alledjgiolations of its
prisoners’ federal rights.Duncan v. Henry, 513 U.S. 364, 365 (1995)0®e internal quotations
omitted). “[A] state prisoner has not ‘fairly presented’ (and thus exhausted) his federal cla
state court unless he specifically indicated #&i ttourt that those clais were based on federal
law.” Lyonsv. Crawford, 232 F.3d 666, 668 (9th Cir. 2000), amended by 247 F.3d 904 (9th
2000). “[T]he petitioner must makke federal basis of the claenplicit either by citing federal
law or the decisions of federal courts, evetié federal basis is self-evident . . .Id. (citations
omitted);see also Gray v. Netherland, 518 U.S. 152, 162-63 (1996) (“[A] claim for relief in
habeas corpus must include reference to a specific federal constitutional guarantee, as we
statement of the facts that itlet the petitioner to relief.”)Puncan, 513 U.S. at 365-66 (to
exhaust a claim, a state court “must surely beéeddo the fact that the prisoners are asserting
claims under the United States Constitution.”).

In addition to identifying the federal basisto$ claims in the statcourt, the petitioner
must also fairly present the factual Isasf the claim in order to exhaust Baldwin v. Reese, 541
U.S. 27, 29 (2004 Robinson v. Schriro, 595 F.3d 1086, 1101 (9th Cir. 2010). “[T]he petitiong
must . . . provide the state courthvthe operative facts, that is, ‘all the facts necessary to giv
application to the constitutional princgoupon which [the petitioner] relies.Davisv. Slva, 511
F.3d 1005, 1009 (9th Cir. 2008) (quotibgugharty v. Gladden, 257 F.2d 750, 758 (9th Cir.
1958)).

Where a federal habeas petitioner has fdabeekhaust a claim in the state courts

according to these principles, she may ask the fedeuat to stay its conderation of her petitior
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while she returns to state court to complete aghan. Two procedures may be used in staying a

petition — one provided for biyelly v. Small, 315 F.3d 1063 (9th Cir. 2002) and the other by
Rhinesv. Weber, 544 U.S. 269 (2005)King v. Ryan, 564 F.3d 1133, 1138-41 (9th Cir. 2009).

Under theKelly procedure, the district court may stapetition containing only exhausted claims

and hold it in abeyance pending exhaustion of additional claims which may then be added to the

petition through amendmenKelly, 315 F.3d at 1070-7XKing, 564 F.3d at 1135. If the federa
petition contains both exhausted and unexhdudtems (a so-called “mixed” petition), a
petitioner seeking a stay undeelly must first dismiss the unexhaed claims from the petition
and seek to add them back in through amemdrafter exhausting them in state colging, 564
F.3d at 1138-39. The previously unexhaustedndabnce exhausted, must be added back in
the federal petition within thstatute of limitations provided for by 28 U.S.C. § 2244(d)(1),

however.King, 564 F.3d at 1140-41. Under that statatene-year limitation period for seeking

federal habeas relief begins to run from theskaté the date the judgment became final on dir
review, the date on which a state-created impedit to filing is removed, the date the United
States Supreme Court makes a mele retroactively applicable twases on collateral review or
the date on which the factual predicate ofaanglcould have been discovered through the
exercise of due diligence. 28 U.S.C. § 2241(d)@A federal habeas petition does not toll the
limitations period under 28 U.S.C. § 2244(d)(Puncan v. Walker, 533 U.S. 167, 181-82
(2001).

UnderRhines, a district court may stay a mixed pietn in its entireg, without requiring

to

Ct

dismissal of the unexhausted claims, while the peti attempts to exhaust them in state coyrt.

King, 564 F.3d at 1139-40. Unlike thelly procedure, howeveRhines requires that the
petitioner show good cause for failing to exhaustdlaims in state court prior to filing the
federal petition.Rhines, 544 U.S. at 277-7&ing, 564 F.3d at 1139. In addition, a stay pursu
to Rhines is inappropriate where the unexhaustedwsaare “plainly meritless” or where the
petitioner has engaged ‘fabusive litigation tacticer intentional delay.”ld.
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B. Analysis

The amended petition contaipetentially thee claims of prosecutorial misconduct
(labeled as (1), (J), and (K), above). Turaersigned has reviewedtitioner’s petition for
review in the California SupreenCourt. Lod. Doc. No. 3. toes not contain any claim of
prosecutorial misconduct. Thesaiohs are therefore unexhausted.

Because the petition contains unexhaustenins, the undersigned recommends that
motion to stay be denied as premature and the petition be dismissed. Because the motior
is premature, the court need not at this time analyze whether a stay would be futile due to
timeliness of the currently unexhausted claifbe dismissal should be without prejudice and
with leave to amend, however, to allow petitioner one more opportunity to file an amended
petition containing only his exhaesl claims — that is, clainige has already raised in the
California Supreme Court. He may thereafter seek a stay Hellgwhile he presents the
remaining claims to the California Supreme Court.

[I1.  Conclusion and Recommendation

For the foregoing reasons, it is hereby ORDERED that respondent’s June 5, 2017
to stay the briefing schedule (ECF No. 48RANTED and the briefing schedule set forth in
ECF No. 39 is hereby VACATED.

It is further RECOMMENDED that the Aprl4, 2017 motion to stay (ECF No. 40) be
DENIED, and the amended petition be dismissét leave to amend to allow petitioner the
opportunity to file a fully exhaustgaktition and then seek a stay unielly v. Small, 315 F.3d
1063 (9th Cir. 2002).

1 1O St:

the

eques

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
1
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within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir. 1991).

UNITED STATES MAGISTRATE JUDGE




