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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | LYNNETTE ELLIS, No. 2:16-cv-1490-EFB
12 Plaintiff,
13 V. ORDER
14 | NANCY A. BERRYHILL, Acting
15 Commissioner of Social Security
16 Defendant.
17
18 Plaintiff, proceeding pro se, seeks judicialiesv of a final decision of the Commissiongr
19 | of Social Security (“Commission® denying her application fdBupplemental Security Income
20 | (“SSI”) under Title XVI of the Social Security Ac Plaintiff has filed a motion for remand (ECF
21 | No. 16), and the Commissioner has moved for summagment (ECF No. 17). For the reasans
22 | discussed below, plaintiff’'s nion is denied and the Commissioner’s motion is granted.
23 | I BACKGROUND
24 Plaintiff filed an application for SSI, allaegg that she had been disabled since June 5,
25 | 2011. Administrative Record (“ARat 184-192. Plaintiff’'s applation was denied initially anc
26 | upon reconsiderationd. at 109-114, 118-122. On March 24, 2015, a hearing was held befpre
27 | Administrative Law Judge (“ALJ”) Carol A. Eckerseld. at 29-78. Plaintiff had a non-attorney
28 | representative at the hearing, at whichirgiff and a vocatiorlgexpert testified.ld.
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section 1614(a)(3)(Pof the Act® Id. at 14-23. The ALJ made the following specific findings}

i

On May 8, 2015, the ALJ issued a decisionifuigcthat plaintiff wa not disabled under

1. The claimant has not engaged in substantial gainful activity since June 5, 2013, the
application date (20 CFR 416.9&tL.seq).

. The claimant has the following severegu@irments: cognitive disorder (20 CFR
416.920(c)).

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

! Disability Insurance Benefitre paid to disabled persons who have contributed to
Social Security program, 42 U.S.C. 88 #2keq Supplemental Security Income (“SSI”) is paid
to disabled persons with low income. 42 U.S.C. 88 E2&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suiystantial gainful activity” due to
“a medically determinable physical or menitapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evalion governs eligibility for benefitsSee20 C.F.R.
88 423(d)(1)(a), 416.920 & 416.971-Bowen v. Yuckerd82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

The claimant bears the burden of proof ie tinst four steps ahe sequential evaluation
process.Yuckerf 482 U.S. at 146 n.5. The Commissiobears the burdeihthe sequential
evaluation process proceeds to step fike.

Step one: Is the claimamg@aging in substantial gainful
activity? If so, the claimant #und not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three.nibt, then a finding of not disabled is
appropriate.

Step three: Does the claimaimpairment or combination
of impairments meet or equal ampairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndtsabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w&kif so, the claimant is not
disabled. If not, the claimant is disabled.

2

he



© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

. The claimant does not have an impairment or combination of impairments that mee

. After careful consideration of the entire redd find that the clamnant has the residual

. The claimant has no past relevant work (20 CFR 416.965).

. The claimant was born [in] 1982 and wasy&ars old, which is defined as a younger

. The claimant has a limited education andb#e to communicate in English (20 CFR

. Transferability of job skills is not assue because the claimant does not have past

. Considering the claimant’s age, educatwork experience, and residual functional

10.The claimant has not been under a disabilitydefsed by the Social Security Act, sinc

Id. at 16-23.

ALJ’s decision as the final dision of the Commissioneltd. at 1-5.

of fact are supported by substahevidence in the record attie proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnaia3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admir69 F.3d 595, 599 (9th Cir. 199%gckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

medically equals the severity one of the listed impairments in 20 CFR Part 404, Sut
P, Appendix 1 (20 CFR 416.920(d), 416.925 and 416.926).

* % %

functional capacity to perform full range of work at all extional levels but with the

following non-exertional limitations: the individued capable of simple, repetitive tasks.

* % %

individual age 18-49, on the date #aplication was filed (20 CFR 416.963)

416.964).

relevant work (20 CFR 416.968).

capacity, there are jobs that exist in sigrafit numbers in the national economy that th
claimant can perform (20 CFR 416.969 and 416.969(a)).

* % %

June 5, 2013, the date the applicatwas filed (20 CFR 416.920(Q)).

Plaintiff's request for Appeals Council rew was denied on June 23, 2016, leaving th

LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disabledibe upheld if the findings

ts or
ppart
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The findings of the Commissioner as to &agt, if supported by substantial evidence, 4

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence i$

more than a mere scintilla, bless than a preponderancgaelee v. Chatep4 F.3d 520, 521 (9t
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppc
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidence is susceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

1. ANALYSIS

Liberally construed, plaintiff motion faremand argues that the ALJ erred by (1) not
properly evaluating her mental impairments,régcting her allegations of debilitating back
pain, and (3) finding she was raisabled based on the vocatibaapert’'s testimony. ECF No.
16 at 2-6.

A. The ALJ Properly Evaluatddaintiff's Mental Impairments

Plaintiff's motion first suggests that the Akdred in evaluating her mental impairments

Id. at 2. Plaintiff notes that she was assessell scale 1Q score of 72, and that two physician

Are

>4

ra

D.

S,

Dr. Stephany Sanchez and Dr. Pete Adams, datechthat she had limitations that impaired her

ability to maintain employmentd.

Plaintiff was examined by Dr. Pete Adato determine whether she had a learning
disability. AR 348-354. Resultsdim testing showed that plaifithad a full scale 1Q score of 7
which was in the borderline rangkl. at 351. Although her reading wat the sixth grade level
and math was at fourth grade level, Dr. Adamscluded that plaintifflid not have a learning
disability. 1d. at 352, 354. Dr. Adams diagnosediptiff with bordeline intdlectual
functioning, finding that her workg memory was relatively weakdé that “it would seem wise

to take this into accodinwvith job placement.”ld. at 354.
4
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In assessing plaintiff's residual functidmapacity (“RFC”), the ALJ accorded great
weight to Dr. Adams’s opinion, finding that it waonsistent with moderate limitations in
concentration, persistence, and pace, which waddmhiting plaintiff to simple and repetitive
tasks. AR 21-22. Contrary to plaintifissiggestion, the ALJ considered and adopted Dr.
Adams’s opinion in assessing plaintsfmental limitations.

The ALJ also considered the opinion of Btephany Sanchez, whad treated plaintiff
on two occasionsld. at 21. In a treatment note, Dr. Sarchtated that she believed plaintiff
had “limitations in ability to have gainful employment in competitive work environment” AR
362. She also opined that plaintiff had “difficulty comprehending and carrying out detailed
instructions which would ultimately limit hability to perform certain higher level job
functions.” Id. at 410. The ALJ accorded some weighDr. Sanchez’s opinion, finding that it
was “generally consistent with the recordd. at 21. Plaintiff's limitation to simple, repetitive
tasks is consistent with Dr. Behez’s opinion that pintiff was limited in her ability to follow
detailed instructions.

Lastly, the ALJ also gave gat weight to the opiniore non-examining physicians Dr.
Anna Franco, Psy.D., and Dr. Hillary Weiss, PhBoth physicians opined that plaintiff had
moderate limitations in understanding, remenriggrand carrying out detad instructions, but
was not significantly limited in her ability tanderstand, remember, and carryout short and
simple instructions. AR 86-87.

The medical opinion evidence supportedAthd’s determination that plaintiff was
capable of performing simple, repetitive tasks. Accordingly, the RFC determination as to
plaintiff's mental limitations is supportday substantial evidence.

B. The ALJ Provided Legally Sufficientdasons for Discrediting Plaintiff's

SubjectiveComplaints

Plaintiff also contends th#te ALJ failed to properly consider her subjective complain
of back pain. ECF No. 16 at 2.
In evaluating whether subj@gc@ complaints are credibléhe ALJ should first consider

objective medical evidence and then consider other facBumsnell v. Sullivan947 F.2d 341,
5
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344 (9th Cir. 1991) (en banc). If there is ohjeximedical evidence afnpairment, the ALJ may
then consider the nature of the symptomsgelte including aggraviag factors, medication,
treatment and funainal restrictions.See idat 345-347. The ALJ also may consider: (1) the
applicant’s reputation for truthfulness, priocamsistent statements other inconsistent
testimony, (2) unexplained or inadequately explhifadiure to seek treatment or to follow a
prescribed course of treatment, dBYithe applicant’s daily activitiesSmolen80 F.3d at 1284.
Work records, physician and third party testimohgwt nature, severity and effect of sympton
and inconsistencies between testimony and conduct also may be relaghhi.. Soc. Sec.
Admin, 119 F.3d 789, 792 (9th Cir. 1997). A failure to seek treatment for an allegedly
debilitating medical problem may be a valid coesadion by the ALJ in determining whether t
alleged associated pain is not grsficant nonexertional impairmengee Flaten v. Secretary of
HHS 44 F.3d 1453, 1464 (9th Cir. 1995). The ALJ may rely, in part, on his or her own
observationssee Quang Van Han v. Boweé82 F.2d 1453, 1458 (9th Cir. 1989), which cann
substitute for medical diagnosidlarcia v. Sullivan 900 F.2d 172, 177 n. 6 (9th Cir. 1990).
“Without affirmative evidence showing thattlelaimant is malingeng, the Commissioner’s
reasons for rejecting the claimant’stiemony must be clear and convincingforgan 169 F.3d
at 599.

Plaintiff testified that she is unable to watle to back pain. AR6. She stated that shg
experiences daily back pain, which pstsfor the majority of the dayld. at 54. Her pain also
occasionally shoots down her legs or up to her n&tkat 69. She takes Norco, Tylenol, and

Tramadol for her pain, which allows herget dressed, cook, clean, and catch the lwusat 56-

58. She stated that she could@r about two hours while on meiition, but would then need a

five minute stretch brealdd. at 61-61. She also testified thath her medicabn she could wall
about a mile, or for 30 to 60 minutelsl. at 61-62.

The ALJ determined that plaintiff's allegatiotiat she could not work due to back paif
were not fully credible, first finding that they veeinconsistent with pintiff's reported daily
activity. 1d. at 20. The ALJ noted plaintiff's testimottyat she cares for her 12-year-old son ¢

her sisters’ kids, ag six and eightld. at 49-52, 58. She also reporthdt she is able to manag
6

-

S,

U

N

—J

and

je




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

her personal care, go shopping, and performdwask, such as cleamy, doing laundry, mowin
the lawrf, and picking up garbagéd. at 226-227, 242. Plaintiff s reported that she goes
outside almost every dayn@that she is able to@public transportationld. at 244. She also
testified that she attends church on Sundayssdays, and Fridays, but if the church has a
convention she is typically there fidays a week for several hours a da4R 64.

The ALJ reasonably concluded that these dts/were inconsistent with plaintiff's
allegations of debilitating back paiseeMolina v. Astrue674 F.3d 1104, 1113 (9th Cir.2012)
(“Even where those activities suggest soniicdity functioning, they may be grounds for
discrediting the claimant’s testimony to the extinatt they contradict claims of a totally
debilitating impairment.”)see also Burch v. Barnhad00 F.3d 676, 681 (9th Cir. 2005) (“[I]f @
claimant engages in numerouslylactivities involvingskills that could béransferred to the
workplace, the ALJ may discredit the claimarallegations upon making a specific findings
related to those activities.”).

The ALJ also permissibly discounted pldiidi allegations of debilitating impairments
based on her sporadic work history and evidéhatshe stopped working because her job we
seasonal, and not due to physicahmntal impairments. AR 20, 19%¢e20 C.F.R.

8 416.929(c)(3) (in evaluating pain the Commissiomdl consider, among other things, prior
work record);Thomas v. Barnhare78 F.3d 947, 959 (9th Cir. 2002) (ALJ properly found po
work history and lack of propensity to work irglifme negatively affected claimant’s credibility

regarding her inability to workProuin v. Sullivan 966 F.2d 1255, 1258 (9th Cir. 1992) (ALJ

2 |n support of her motion to remand, plaintiff submitted a letter from the manager q
apartment complex where she lives. ECF No. Tbe letter, which is dated May 28, 2015, aft
the date of the ALJ’s decision, indicates tplaintiff has never performed any landscaping for|
the complex. This evidence is not part of theenistrative record and was not considered by
ALJ. In any event, plaintiff reported in anezkional questionnaire that she is able to mow a
lawn. SeeAR 227. Accordingly, the ALJ’s finding thataintiff could perform such a tasks is
supported by substantial evidence.

® Plaintiff also submitted a letter from her church, indicating that she does not atten

=4

1S

f the

the

d

church as much as she used to. The letterpaistulates the ALJ’s decision and is not part of the

administrative record. The ALJ’s finding thaestegularly attended chehr accurately reflects
her testimony and is thereforepported by substantial evidencgeeAR 64.

7




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

properly reduced credibility based on evidence phentiff “did not lose her past two jobs
because of pain.”).

Lastly, the ALJ also observed that.[dimon and Dr. Martin, both non-examining
physicians, concluded that plafhtid not have a physical mezhl determinable impairment.
AR 17, 83, 97. Accordingly, the ALJ properly dismted plaintiff's subject complaints and
found that plaintiff did not havany physical limitations.

Plaintiff, however, also comels that the ALJ failed to coder her allegations of seriou
side effects from her medications. ECF No. 1B.aPlaintiff bears the lsden of demonstrating
that her medication causedl@bilitating impairment.See Miller v. Heckler770 F.2d 845, 849
(9th Cir. 1995). To meet this burden, a claimanist provide “evidence of side effects severe
enough to interfere with [her] ability to workOsenbrock v. ApfeR40 F.3d 1157, 1164 (9th C
2001). As noted by the ALJ, plaintiff allegeditther medications cagislrowsiness, but that
allegation was not corroborated by her medieabrds. AR 21. There is no evidence
demonstrating that her medications inferred Wi ability to work. Irfact, plaintiff's own
testimony indicates that her medicatiomgproved her ability to functionld. at 60-62.

Accordingly, the ALJ did not err in rejeng plaintiff's subjective complaints.

C. The ALJ Properly Relied on the Vocational Expert’'s Testimony

Plaintiff also appears to argue thas #iL.J erred by failing to accept the vocational

expert’s testimony that an individual “who [cdliless than occasioltyprocess and retain

information” would be unable to work. ECF No. 16 as&cAR 77. The ALJ, however, did not

find that plaintiff had such a limitation, and tb&re was free to rejetéstimony based on that
restriction. See Osenbrock v. Apfed0 F.3d 1157, 1164-65 (9th Cir. 2001) (“Nor was the AL
bound to accept as true the resimics set forth in the second hypetical question if they were
not supported by substantial eviden An ALJ is free to accept reject restrictions in a
hypothetical question that are not sugedrby substantial evidence.”).

1
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V.  CONCLUSION

Accordingly, it is hereby ORDERED that:
1. Plaintiff's motion for remand is denied;
2. The Commissioner’s motion forramary judgment is granted; and

3. The Clerk is directed to enjadgment in the Gmmissioner’s favor.

DATED: September 19, 2017
%MZ/ 7’ (‘W
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




