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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JAMES S. QUILICI, No. 2:16-cv-1523 MCE AC (PS)
12 Plaintiff,
13 V. ORDER
14 | CALIFORNIA HIGHWAY PATROL, et
15 al.,
16 Defendants.
17 Plaintiff is proceeding in this action pro. s€his matter was accordingly referred to the
18 || undersigned for pretrial proceedings by E.D. ®al(“Local Rule”) 302(c)(21). Plaintiff is
19 | proceeding in forma pauperis (“IFP”), pursuant to 28 U.S.C. § 1915.
20 On October 3, 2016, the court dismissedmifiis first amended complaint at the
21 | screening stage, but granted him leave to am&@F No. 7. Plaintiff has now filed his second
22 | amended complaint (“Complaint”), and a requestlierappointment of counsel to represent Him.
23 | See ECF Nos. 8 (Complajn® (counsel request).
24 . REQUEST FOR APPOINMENT OF COUNSEL
25 District courts may not require counseképresent indigenttigants in § 1983 cases.
26 | Mallard v. United States Dis€ourt, 490 U.S. 296, 298 (198%owever, where willing counse
27 | is available, the district court “may requestatorney to represent any person unable to affond
28 | counsel.” 28 U.S.C. § 1915(e)(Agyeman v. Corrections Corp. of America, 390 F.3d 1101
1
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1103 (9th Cir. 2004), cert. denied, 545 U.S. 1128 (2005).
The district court may appati such counsel where “exdemal circumstances” exist.

Palmer v. Valdez, 560 F.3d 965, 970 (9th Cir. 2009), cert. denied, 559 U.S. 906 (2010) (ci

Agyeman, 390 F.3d at 1103). In determining whethienot exceptional circumstances exist, *
court must consider ‘the likelihood of success omtlegits as well as the giby of the petitioner
to articulate his claims pro selight of the complexity of théegal issues involved.” Palmer,

560 F.3d at 970 (quoting Weygandt v. Look, 718 F.2d 952, 954 (9th Cir. 1983)). Circumst

common to most pro se litigants, such as lafickormal legal edcation, do not establish
exceptional circumstances that would warrargcuest for voluntary assistance of counsel.

Having considered the factounder Palmer, the court fintteat plaintiff has failed to
meet his burden of demonstrating exceptional circumstances warranting the appointment
counsel at this time.

II.  SCREENING

The federal IFP statute requires federal caortfismiss a case if the action is legally
“frivolous or malicious,” failsto state a claim upon which relimay be granted, or seeks
monetary relief from a defendant who is immdwoen such relief. 28 U.S.C. 8 1915(e)(2). In
assessing whether an action fails to state a ctaorts apply the same standard they would ir
motion to dismiss pursuant to Rule 12(b)(6) & Bederal Rules of Civil Procedure. Barren v
Harrington, 152 F.3d 1193, 1194 (9th Cir. 1998) (akphg that the language in section
1915(e)(2)(B)(ii), as it appleeto dismissals for failure to stadeclaim, “parallels the language g
the Federal Rules of Civil Prodere 12(b)(6).”). Failure to s@t claim is distinct from the
frivolousness standard of 1915(8f&)(i) in that the frivolousngs standard is “more lenient”

than Rule 12(b)(6). Neitzke v. Williams, 490 U.S. 319, 322-23 (1989).

Plaintiff must assist theoart in making this determination by drafting his complaint s¢
that it contains a “short and ptestatement” of the basis for federal jurisdiction (that is, the
reason the case is filed in this court, rathantim a state court), agll as a short and plain
statement showing that plaintiff is entitled to eélithat is, who harmed the plaintiff, and in wh

way). Plaintiff's claims must be set forth silppconcisely and directly. See “Rule 8” of the
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Federal Rules of Civil Procedure (Fed. R. Civ. P. 8).

A claim is legally frivolous when it lacks an arguable basis either in law or in fact.
Neitzke, 490 U.S. at 325. In reviewing a complainder this standard,elcourt will (1) accept
as true all of the factual allegati® contained in the complaint, esk they are clearly baseless

fanciful, (2) construe those allegans in the light most favorabte the plaintiff, and (3) resolve

all doubts in the plaintiff's faor. See id. at 327; EricksonRardus, 551 U.S. 89, 94 (2007); V
Saher v. Norton Simon Museum of Art atsBdena, 592 F.3d 954, 960 (9th Cir. 2010), cert.

denied, 564 U.S. 1037 (2011); Hebbe v. Pliler, 627 F.3d 338, 340 (9th Cir. 2010).

However, the court need not accept as trigalleonclusions cast the form of factual
allegations, or allegations thairdradict matters properly subjectjtmlicial notice. _See Wester
Mining Council v. Watt, 643 F.2d 618, 624 (9th QiA81); Sprewell v. Golden State Warriors
266 F.3d 979, 988 (9th Cir.), as amended, 275 F.3d 1187 (2001).

Pro se pleadings are heldadess stringent standard thtinse drafted by lawyers.

Haines v. Kerner, 404 U.S. 519, 520 (1972). Prooseplaints are construed liberally and may

only be dismissed if it appears beyond doubt thapthintiff can prove no set of facts in suppc

of his claim which would entitle him to relief. Nordstrom v. Ryan, 762 F.3d 903, 908 (9th

Cir. 2014). A pro se litigant is entitled to re® of the deficiencies in the complaint and an
opportunity to amend, unless thenga@aint’s deficiencies could nie cured by amendment. S

Noll v. Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987).

A. The Complaint

The Complaint names two California Highwiagtrol officers and two employees of the
Department of Motor Vehicles (“DMV”) as defendaftShe allegations of the complaint are
taken as true only for thgurposes of this screening.

I

! The Federal Rules of Civil Procedure are available onlinevat.uscourts.gov/rules-
Eolicies/current-rules-practice-procﬂfd/federal-ruIesivil-procedure.

“Officer Joseph L Davis (019250) of (CHP)RS),” “Officer Richard Anglesey (019574) of
(CHP) (CPS),” “Department of Motor Vehiclé8lS 1256 Employee F.C.Z.,” and “Department
Motor Vehicles MIS 1256 Employee D.S.A.”
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The Complaint alleges that CHP Officenglesey arrested plaintiff on March 27, 2014
for driving with a blood-alcondevel of 0.08 or greater. Complaint (ECF No. 8) at 2
1 8. Plaintiff's license was suspended, angvhs incarcerated for 18 hours in the Sacrament

County Jail, charged with a felony. Id. at 3988, 10. Plaintiff allges that this conduct

amounted to a false arrest, and a search and semuiolation of his Fourth Amendment rights.

Id. at 3 7 12.

On July 3, 2014, CHP Officers Anglesey andriSarrested plaintti for driving with a
blood-alcohol level of 0.08 or greater. Id. at 3. fPlaintiff's licensevas suspended, and he w
incarcerated for 16 hours in the Sacramento County Jail. The Complayeisathat this conduc
amounted to a search and seizareiolation of his Fourth Arandment rights. Id. at 3 { 13.

Both arrests were “unwarranted.” Id. &f 1. Plaintiff's car was seized for 30 days “in
violation of due process.” Id. at 3-4  18he Department of Motor Vehicles ultimately
concluded that the license suspensionglenarsuant to Cal. Veh. Code § 13353.2, were
“unwarranted.” Id. at 5 § 21.

Plaintiff seeks declaratory, injunctive and damages relief.

B. Fourth Amendment — Searches and Seizures

1. False arrest
The Complaint now alleges that plaintiff svarrested on two separate occasions by n4
CHP officers, that the arrests were “unwateal” and that the charges against him were
ultimately dismissed. Viewing the allegations ie tlyght most favorable to plaintiff, the court
reads the Complaint as alleging that thesimeas made without probable cause. These

allegations are sufficient, for screening purposes, to require defendant CHP officers to res

plaintiff's Fourth Amendment claim for false aste See Cabrera v. City of Huntington Park, 1

F.3d 374, 380 (9th Cir. 1998) (“[tjo prevail on 184983 claim for false arrest and imprisonms
Cabrera would have to demdrage that there was no probalgdause to arrest him”).
2. Search
The complaint alleges that plaintiff ahts car were searched on both occasions, in

violation of his Fourth Amendment rights. @plaint at 3 1 12, 13. Ithough threadbare, this
4
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pro se Complaint, construed in plaintiff's/a, is alleging that # searches were also
“unwarranted,” even though plaifi does not specifically repeat that language for this claim.
Accordingly, since the search svaonducted pursuant to an allegef@lse arrest, the court read
the complaint as alleging that the searches wereasonable. Thatssifficient, for screening
purposes, to require the CHRicers to respond to plaintiff Fourth Amendment claim for

unlawful search._See United States voS@uniga, 837 F.3d 992, 998 (9th Cir. 2016) (“[t]he

Fourth Amendment prohibits unremmble searches and seizures”).

3. Vehicle impoundment

The impoundment of plaintiff's car “is aigare within the meaning of the Fourth

Amendment.” _Miranda v. Citgf Cornelius, 429 F.3d 858, 862 (9th Cir. 2005) (“[tjhe Fourth

Amendment protects against unreasonable mrtentces in property interests regardless of
whether there is an invasion ofyacy”). Accordingly, it must beeasonable. Id. at 862 (“[t]he
Fourth Amendment protects against unreas@aibérferences in property interests”).

The complaint alleges that the CHP officenzeg plaintiff's car because he was drivin
on a suspended license. See Cal. Veh. Cddg2.6(a)(1) (authorizing seie of vehicle wher
driven on a suspended license). However, pfaalleges that his licese had been “falsely
suspended.” Complaint at 3 12 The Complaint, construed in plaintiff's favor, therefore
alleges that the seizure was unreasonable. Corhplalnff 1. That is sufficient, for screening
purposes, to require the CHRicers to respond to plaintiff Fourth Amendment claim for
unlawful seizure of his car.

C. Fourteenth Amendment — Due Process

Plaintiff alleges that his car was seizeithout Due Process. Complaintat 2 7.
Although confusingly labeled and pled, the Conmglappears to be alleging that an unnamed
employee of DMV'’s Drivers Safety Appeals (“DAS’) Unit denied plaintiff the opportunity to
have a hearing regarding the seezof his car._See id. atf§ 15, 16, 19, 20; see Cal. Vehicle
Code § 14602.6 (setting out post-impoundmentihgarand other procedes). That is

sufficient, for screening purposes, to allegeus Process violation. See Brewster v. Bd. of

Educ. of Lynwood Unified Sch. Dist., 149 F.9d1, 982 (9th Cir. 1998) (“[a] procedural due
5
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process claim has two distinct elents: (1) a deprivation of a coitstionally protected liberty or
property interest, and (2) a dentdladequate procedural protects”). However, since plaintiff
is suing an unidentified defendant — essdigtia “Doe” defendant the court cannot order

service of process on thégéfendant at this time.

Accordingly, IT IS HEREBY ORDERED that:
1.

[lI. CONCLUSION

Plaintiff's request for appointment obansel (ECF No. 9), is DENIED without
prejudice to its renewal after defemtshave responded to the Complaint.
Service is appropriate fdne following defendants:

o Officer Joseph L. Davis (019250) of (CHP) (CPS)

o Officer Richard Anglesey019574) of (CHP) (CPS)
The Clerk of the court is directed to isfoethwith, and the U.S. Marshal is directeq
to serve within ninety days of the datetlos order, all process pursuant to Federal
Rule of Civil Procedure 4, without prepayment of costs.
The Clerk of the Court shall send plafhtfor each defendant in § 2, above: one
USM-285, one summons, a copy of the complaint, and an appropriate form for
consent to trial by a magistrate judge.
Plaintiff is directed to supplthe U.S. Marshal, within 15 days from the date this o
is filed, all information needed by the kéhal to effect service of procegssd shall

promptly file a statement with the court that said documents have been

rder

submitted to the United States M arshal (see attachment). The court anticipates that,

to effect service, the U.S. Marshal wiloeare, for each defendant in § 2, above, at
least:
a. One completed summons;
b. One completed USM-285 form;
c. One copy of the endorsed filed complaimith an extra copy for the U.S.
Marshal;

d. One copy of the instant order; and
6
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e. An appropriate form for consetd trial by a magistrate judge.
6. Inthe event the U.S. Marshal is unable,dny reason whatsoever, to effect service
any defendant within 90 days from the datéhod order, the Marshal is directed to
report that fact, and the reasdosit, to the undersigned.
7. The Clerk of the Court is directed to seaveopy of this ordeon the U.S. Marshal,
501 “I” Street, Sacramento, Ca., 95814, Tel. No. (916) 930-2030.

8. Failure to comply with this order may result in a recommendation that this action]

dismissed.
DATED: January 23, 2017 : -
Mn——— M
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JAMES S. QUILICI, No. 2:16-cv-1523 MCE AC (PS)
Plaintiff,
V. NOTICE OF SUBMISSION
CALIFORNIA HIGHWAY PATROL, et
al.,
Defendants.

Plaintiff has submitted the following documetdghe U.S. Marshal, in compliance with

the court’s order filed

completecsummondorm

completed USM-285 form

copy of the complaint

completed form to consent or declinedasent to magistrajadge jurisdiction
Date Raintiff’s Signature




