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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

EVERTON WHITELY, No. 2:16-cv-1534-KIJM-EFB P
Plaintiff,
V. ORDER
CDCR, et al.,
Defendants.

Plaintiff, a state prisoner proceedinghatit counsel in an action brought under 42 U.§
8 1983, has filed a motion to compel production of documents. ECF No. 25. Defendants
filed an opposition thereto. ECF No. 29. Forrbasons stated below, plaintiff's motion is
granted in part.

l. Leqgal Standards

c.34

.C.

nave

Parties are obligated to respond to interragegdo the fullest extent possible under oath,

Fed. R. Civ. P. 33(b)(3), and any objections nigsstated with specificity, Fed. R. Civ. P.
33(b)(4); Davisv. Fendler, 650 F.2d 1154, 1160 (9th Cir. 19&19bjections should be plain
enough and specific enough so that the courucaerstand in what way the interrogatories ar
alleged to be objectionable”A responding party is typically noéquired to conduct extensive
research in order to answer an interroggtbut reasonable effarto respond must be
undertaken.L.H. v. Schwarzenegger, No. S-06-2042 LKK GGH, 2007 U.S. Dist. LEXIS 7375

2007 WL 2781132, *2 (E.D. Cal. Sep. 21, 2007). Rkertthe responding party has a duty to
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supplement any responses if the information soisgllater obtained or the response provided
needs correction. Fed. R. Civ. P. 26(e)(1)(A).
Il. Analysis
There are nineteen requesor production/admission refant to plaintiffs motiont The
court will weigh each in turn.

A. Discovery Iltem Number One

Plaintiff's motion seeks “[tlhe C-Facility elpel unlock sign-in sheet for Islamic Taleen
Service Schedule for March 11, 2015.” ECF Rbat 4. Defendant identified two possible
discovery requests to whichigHine might refer:

1. The first of these is “[the] C-Facility chapel schedule for Taleem services Islg
Religion for March 1, 2015 through Md&r@81, 2015.” ECF No. 29 at 6.

Defendant Baker objected to this requestttagrounds it is vague as to chapel schec
for Taleem services Islamic Religion. Withawiving this objectionDefendant is producing
March 2015 C-Facility Chapel Schedule, whicbludles the schedule for Taleem services.”

2. The second is “the C-Facility chapdlgmus Islamic Taleenservice sign in shee
dated March 11, 2015, with all the inmates who attend Taleem Servicest’7.

Defendant Baker responded to this reqbggtroducing “the C-Facility chapel attendar
records for March 2015, showing that &ain class was cancelled on March 11, 2018.”

Based on the foregoing, the court will dengiptiff's request. DEendant Baker produce
documents responsive to plaintiff's relevant resfg. Additionally, Bakestates that he is
unaware of what plaintiff means by “Unlock SignSheet.” Thus, it doasot appear that Baker
has any additional responsive documents in his possession.

i

Ln their opposition, defendants note tha]iintiff's motion seeks to compel the
production of nineteen items. Plaintiff lists th@cuments in his motion but does not provide
other information such as whditee original request was made@efendants’ response to each
request.” ECF No. 29 at 6 (internal citationsitbeal). Nevertheless, defendants have attemp
to respond to each of the nineteen items. Absent clear indication of which propounded dig
requests these nineteen items correspond teoti elects to accept defendants’ good faith
interpretation okach item.
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B. Discovery Iltem Number Two

Plaintiff seeks “footage of the incidenttdd January 12, 2016 video-tape footage, whe

Plaintiff were (sic) attacked by the three i{@nhates.” ECF No. 25 at 4. Defendant Baker
objected to this request as irrelevant to any claimiefense and not reasonably calculated to
to the discovery of admissible evidence. BGK 29 at 8. Baker did not produce the footalge.

In his opposition, Baker argues that thereasndication that the video footage of the
attack would support plaintiff's claim against hirmamely that he ordered the attack in order
retaliate against plaiiff. ECF No. 29 at 8. Baker statdst he was not involved in responding
to the assault insofar as he was not assigo¢he area where the assault occurted.Finally,
Baker asks, that if he is ongl to produce the video, that tbaurt first conduct an in camera
review to determine its relevanchd. at 8-9.

The court will direct defendant Bakergooduce the video and make arrangements fo
plaintiff to view it. His argumetregarding the irrelevance ofetlvideo is unpersuasive. In the
Ninth Circuit a First Amendment retaliation claimtire prison context requs “(1) An assertior
that a state actor took some acbesaction against an inmate &cause of (3) that prisoner's
protected conduct, and that such action (4) ahiltle inmate's exercise of his First Amendmer
rights, and (5) the action did not reasogadlvance a legitimate correctional goaRhodes v.
Robinson, 408 F.3d 559, 567-568 (9th Cir. 2005). The propeguiry for whethe the act chilled
the inmate’s exercise of his right is “whetherddficial's acts would chiilor silence a person of
ordinary firmness from futurgirst Amendment activities.Mendocino Envtl. Ctr. v. Mendocino
County, 192 F.3d 1283, 1300 (9th Cir. 1999) (quotErgwford-El v. Britton, 93 F.3d 813, 826
(D.C. Cir. 1996)acated on other grounds, 523 U.S. 1273 (1997)). Thus, the severity of the
assault — which presumably the video would shgft lon — is relevant tplaintiff's retaliation
claim against Baker.

Having found the video directly relevant toaspect of plaintiff's retaliation claim, the
court declines to conduct an in camera reviéthe video. Defendant Baker, through his
counsel, shall make arrangementsgiaintiff to view the video.
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C. Discovery Iltem Number Three

Plaintiff seeks “[the] C-Facility chapel schedule [for] all inmates on the list for Islami
Taleem Service on March 11, 2015.” ECF R6.at 4. Defendant Baker identifiehis request
as pertaining to the request for production wisichght “[the] C-Facility Chapel religious Islan
Taleem service schedule master-sheet datedarch 11, 2015.” ECF No. 29 at 9. Baker
objected to this request as vague with eespo the definition of “master-sheetld. Without
waiving his objection, however, Istates that he does not hare/ responsive documents.

The court agrees that plaintiff's requests vague. And the court accepts Baker’s
contention that he does not have any documents #aelavant to this request as it is stated.

must, however, through his counsetawithin fourteen days of the date of this order provide

(@)

c

He

plaintiff with verification descbing the search for the documents that was conducted and signed

under penalty of perjury by the inddual that conducted the search.
Plaintiff's request is denied.

D. Discovery Iltem Number Four

In his motion plaintiff seeks “[t]he videtape footage of the March 11, 2015 when
[plaintiff] was denied access to attend Islafiadeem Service.” ECF No. 25 at 4. Defendant
Baker identified two requests for admissiolevant to this request. ECF No. 29 at 10.

1. The first of these is “[p]lease admit tlide] C-Facility yard [has] cameral[s] on
the building[s] &cing the yard.”ld. Defendant Baker objectedttus request as “irrelevant
information not reasonably ky to lead to the discovenf admissible evidence.ld. Without
waiving that objection, Baker denied that al®facility buildings had yard facing camerdsd.

2. The second is “[p]lease admit that a video camera is on the C-Facility gym
building facing the C-Facility chapel and the chapelght next to thgym and the bleachers is
right across the chapel and gynid. Baker objected to thigquest as compound and vague.

Id. Notwithstanding those objections, he admitteat: (1) the C-Facility gym building has a

2 Defendant Baker also notes that the reqoest pertain to plaintiff's request for the

chapel sign in sheet from March 11, 2015. B@F 29 at 9. Baker produced chapel attendance

records in response to this requdst. Thus, to the extent plaifits motion seeks to invoke this
request, the court finds that Baker diaged his discovery obligations.
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camera facing the chapel; (2) the chapel is tex#te gym; and (3) the bleachers are across tf
from the chapel and gymid.

In his opposition, Baker argues that he shagilbe compelled to provide any video of
plaintiff's purported denial to the chapel in Mh of 2015 because plaintiff did not request ths
document in his discovery requestd. at 10-11. The court agrees. On November 29, 2017
court extended the discovery deadline forltheted purpose of directing defendants to respor
to plaintiff's October 2017 diswery requests. ECF No. 24. A motion to compel based on t
October requests is not an appropriate veaygopound new requestsgrticularly where
discovery is already closed.hus, this request is denied.

E. Discovery Iltem Number Five

Plaintiff seeks “[t]he 602 filed by inmate Mootry T-79915 regarding staff denied the
Muslim brothers to attend Islamic religious service on C-Facility chafgCF No. 25 at 4.
Defendant Baker objected to this requesteeeking irrelevant information and documents
containing confidential information aboother inmates. ECF No. 29 at 11.

The court finds that this document is relevtanplaintiff's claim thathe was denied acce
to an Islamic religious service. Whether anoihenate made a similar claim on the same dat
clearly bears on that allegatioithe court will, however, grant defendant Baker’s request to
redact any confidential and prieainformation about other inmatancluding: (1) names; (2)
classification levels; (3) housin@}) medical information; and (2ny other sensitive informatio
whose disclosure could compromise inmatéacility safety and security.

F. Discovery Iltem Number Six

Plaintiff’'s motion seeks “[tje C-Facility recreation yarsthedule date on March 11,

e
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2015.” ECF No. 25 at 4. Defendant Baker hastifled the actual discovery request as seeking

the production of “[the[C-Facility yard schedule &SP-Sac from January 1, 2015, through
January 1, 2016.” ECF No. 29 at 12. DefendameBabjected to this request as vague with
regard to “yard schedule.Id. In his opposition, Baker statesatta number of programs are he
on the yard each day and it is unclear wlaspect of the schedule plaintiff seekd. He also

i
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contends that the request is dydroad insofar as it requesti$ schedules for an entire year,
when the relevant claim relates otdya single date in March of 201d.

The court will uphold Baker’s objections. Plgiifs actual discovery rguest — that is, ng
the amended one in his motion to compel - is overbroad as to time and which aspect of th
schedule he actually seeks. As noted abovesdtig will weigh only thediscovery requests tha
were actually propounded rather thantlegs ones in his motion to compel.

G. Discovery Iltem Number Seven

Plaintiff's motion seeks a response to anrmatgatory “which state[s] . . . in as much
detail as possible the comp(sic) response you Baker . . . wrote on a CDCR-22 form sectio
[plaintiff sent to you] on 3-25-15." ECF No. 26 4-5. Baker has identified the relevant
interrogatory as: “describe in as much dedaibossible the complet (sic) response you have
wrote (sic) on a CDCR-22 form section-B [which plaintiff sent to you] on 3-25-15 regardin
denial] to the C-Facility chagb by you and Officer Calderon @11-15." ECF No. 29 at 13.

Baker objected on the basis that “the docurspetiks for itself and that it assumes fac
i.e., that Defendant Baker wroteesponse to Plaintiff's Form 221d. Without waiving those
objections, Baker stated that “it appears staff did not respond to Plaintiff's Form 22 submit
March 25, 2015, regarding the alleged denial of access to C Facility chapel by Defendant
and Calderon on March 11, 201534.

The court will sustain Baker’s objections. He has already produced the document i
guestion and stated thaaftdid not respond to it. Thus, thaseno further response to compel

H. Discovery Iltem Number Eight

Plaintiff's motion seeks “with igard [to] interrogatories sé8) No. 1 | need defendant tq
[be] more clear in his answerddne or not.” ECF No. 25 at Defendant Baker has identified
the relevant interrogatory agp]jease describe in as muchaleas possible the reason why
Lieutenant Engellener did not responses (sithéoCDCR 22 form plaintiff had submitted to h

regarding the denied access to attend Islamic Taleemces®n March 11, 2015 by you and

defendant Calderon but instead he forward thie)CDCR 22 Form to you.” ECF No. 29 at 13.

Baker objected to this request as vague and ambiguous and calling for specldatbi4.
6
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Without waiving those objections, Baker statledt he did not know why Engellener did not
respond to plaintiff's Form 22 or why he midtdve forwarded the form to defendand.

The court will sustain defendant’s objectioi@aker has already stated that he does not
have the information that plaintiff seeks.h#d has not already done lse must provide, through
his counsel and within fourteen days of the adtinis order, plaintiff with a verification signed
under penalty of perjury which verifiéisat this assertion is true.

There is no further response to compel.

l. Discovery Iltem Number Nine

Plaintiff's motion seeks “[h]aésic) to interrogatories set (Bo. 3 | need the defendant to

answer the question.” ECF No. 25 at 5. Defen&aker has identified the relevant interrogatpry

as “[p]lease describe in as much detail as possible the omitted regarding any of the incident date

March 11, 2015 and January 12, 2016.” ECF NaatZ®4. Baker objected to this request as
vague in its entirety, especially with resptectthe omitted,” and was unable to respond the
interrogatory on that basigd.

The court will sustain Baker’s objections. It is entirely unclear from plaintiff's
interrogatory what “omitted” matead he is referring to.

J. Discovery Iltem Number Ten

Plaintiff seeks “[w]ith regard to admissiong €2) No. 2, | need the defendant to admit|to
that admissions [sic] because he had respondié@ tGDCR 22-Form on 4-4-15." ECF No. 25 at

5. Defendant Baker has identified the relevaquest for admission as “[p]lease admit that of

—J

April 4, 2015 you had responded to a CDCR 22 foegarding the denied of plaintiff access tg

==

the C-Facility chapel to attend Islamic Talesenvices on March 11, 2015.” ECF No. 29 at 14.
Defendant Baker stated thatWwas without sufficient infornteon, knowledge, or belief to admif
or deny this request for admissiordadenied it on that basidd. at 15.

The court will not compel defendant to suppégrnthis response. He has already stated
that he is without sufficient knowledge to atlto the foregoing and the court accepts this
statement as true. Additionaliy, the opposition, Baker’'s counssthtes that she inquired with

i
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the relevant litigation coorditar and no Form 22 matching piéiff's description could be
located. Id.

K. Discovery Iltem Number Eleven

Plaintiff's motion seeks “admissions set (2).18 | need the defendant to admit to that
admission because he know (sic) Islami Taleem Service was held on that day March 11, 2

ECF No. 25 at 5. Defendant Baker has identiffexirelevant request for admission as “[p]leas

admit that on March 11, 2015 Islamic Taleem serweere held in the C-Facility chapel.” ECK

No. 29 at 15. Baker stated that he did not ifjgady recall the evets of March 11, 2015 and
was, therefore, without independent knasge to admit or deny this reques$tl. He noted,
however, that records indicated thatélah class was cancelled on that d&tk. Based on that
information, Baker denied that Taleenmsees were held at all on March 11, 2018.

The court will not compel a further resperts this request for admission. Baker has
stated that he does not recall therag of that day. He shall pro to plaintiff within fourteen
days of the date of this order a verification, sigminder penalty of perjury, that this response
true (if he has not already dose). And he went on to deny the request based on document
evidence. Itis unclear what further admisgaaintiff could reasonalglhope to compel.

L. Discovery Iltem Number Twelve

Plaintiff's motion states “[t|henterrogatories set (1) No.l2eed the defendant to answ
the question.” ECF No. 25 at 5. Defendants haggtified two possible interrogatories that th
request might refer to:

1. The first of these, directed at defenddaker, is “[p]leas@lescribe in as much
detail as possible the training ybave received while working &SP-Sac on rule, regulation o
adult operation and program.” ECF No. 29 at Béker objected to the interrogatory as being
vague as to “rule,” “regulation;’adult operation,” and “program.fd. He also objected to the

interrogatory as overly broad as to time anobfject matter, irrelevant, and not reasonably

calculated to lead to the discovery of admissible evidel&eWithout waiving those objections

Baker stated that he “receives regular, ongoing in-service trainfiiay covers a variety of

i

015.”

e

S

ary

er

S

—

4




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

topics.” Id. He also stated that “staff are expedéamiliarize themselves and comply with
Title 15, which contains the depaxnt’s rules and regulations|d.

2. The second interrogatory, directed téedeant Calderon, askp]lease describe
in [as] much detail as pos$e the complet (sic) circumstags surrounding your omissions on
March 11, 2015.”Id. Calderon objected to the integatory as vague and ambiguous,
particularly with respect ttcircumstances” and “omissionsIt. He stated that he could not
infer from what plaintiff meant by “omissins” and was therefore unable to answelr.

The court finds that defendants’ answerbdth interrogatories were adequate. Baker
answered the first interrogatory by stating thatdeeived regular traing on various topics.
This answer might be vague, but plaintiff' $arrogatory, which sought information on training
concerning the regulation of “adult operatiom gmogram,” was non-specific itself. And the
court, like defendant Calderon, is unable to makses®f the second interrdgay. It is entirely
unclear what specific omissions pitff is seeking information about.

M. Discovery Item Number Thirteen

Plaintiff's motion states “[t|henterrogatories set (1) No.l&eed the defendant to answ
the question.” ECF No. 25 at 5. Defendants haggtified two possible interrogatories that th
request might refer to:

1. The first of these, directed at defend@aker, is “[p]lease identify any inmate by
name and CDC number affiliation that were amtmggroup of inmates you had escorted to t
C Facility chapel on March 11, 2015 to atterldrigc Religion Service.” ECF No. 29 at 17.
Baker objected to this request as vague, vegleand not calculated to lead to admissible
evidence.ld. Without waiving his objeains, he stated that lugd not specifically recall
escorting any inmates to the chapel on that date Additionally, Baker stated that “because (
Facility was a general palation yard at the time, Defenddikely did not ‘escort’ any inmates

to the C Facility chapel, because inmate movdrgenerally did not require staff escortd.

2. The second interrogatory, directed téedeant Calderon, asked “[p]lease identify

all officials responsible for formulating, implemting and monitoring compliance with policies

procedures and practices describetesponse to interrogatory #4ld. Calderon objected to
9
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the interrogatory as vague, overly broad, burdemsamelevant, and noeasonably calculated {
lead to the discovery of admissible evidentm. Notwithstanding those obgtions, he stated th
the Warden is generally responsible foplamenting the “DOM” and supervisors were
responsible for ensuring thstiaff complied therewithld. Calderon stated that he could not
answer as to chapel attendaspecifically because there was formal written policy on that

practice. Id.

The court will not compel further responseeither of these interrogaries. Despite their

objections, both defendants offered complete ans\and it is unclear what further information
plaintiff could reasonably seek to compel.

N. Discovery Iltem Number Fourteen

Plaintiff’'s motion seeks “thenaster pass list for the schedule [of the] Islamic Taleem
Service on March 11, 2015. As you mention in y@sponse in interrogatories set (1) No. 5
Defendant Baker.” ECF No. 25 at 5. In the opposition, defendant Baker asks the court tg
this request on the basis that ptéf never requested it in hisigmal discovery requests. ECF
No. 29 at 18. The court agrees and dethissrequest on that basis. As nosapra, discovery
was extended only for the limited purpose of clireg defendants to respond to discovery
requests that had already been propounded. Ngpveses, especially thesaised for the first
time in a motion to compel, will not be considered.

O. Discovery Iltem Number Fifteen

Plaintiff's motion seeks “[tIhénterrogatories set (1) No.I&eed the defendant Baker tg
answer my question because he know [sic] themmg of the word omission.” ECF No. 25 at
6. Defendant Baker has identified the correspumdhterrogatory as “[p¢ase describe in as
much detail as possible the complet [sic] emstances surrounding your omissions on March
2015.” ECF No. 29 at 18. Baker objected to thguest as vague, ambiguous, especially wit
respect to “circumstances” and “omissionsd. He went on to statedhhe did not understand
what plaintiff meant by “omissions” and was uretd answer the request on that bakis.

i
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The court will not compel a further respongehis interrogatory. Baker has already
stated that he did not understand the referemtemissions” and, as he notes in his oppositiot
plaintiff has not elaborated dhat term in his motion.

P. Discovery Iltem Number Sixteen

Plaintiff's motion seeks “[w]ithregard [to] production of documents set (1) No. 5 five
defendant Baker in his response he admittddena class was schedule[d] at 11:00 a.m. on
March 11, 2015.” ECF No. 25 at 6. In their opjion, defendants ask the court to deny this
request insofar as it does not appear to cordaequest for any furér production of either
documents or responses. ECF No. 29 at 19.c®hg agrees and will deny this request on th;
basis. Itis not clear what further disclosuteny, plaintiff seeks by way of this “request.”

Q. Discovery Item Number Seventeen

Plaintiff's motion seeks “[t]he set (1) oo, 17 admission | need Defendant Baker to
admit or deny.” ECF No. 25 at 6. The relevanjuest for admission is “[p]lease admit that in
much detail as possible the complete cirstances surrounding your omissions on March 11

2015.” ECF No. 29 at 19. Defendant Baker olgddb this request as unintelligibled. In his

opposition defendant Baker reiterateat the request is unintelligible and should be denied on

that basis.ld.

The court agrees. As noted above, plaihi#$ failed to make clear what he means by
“‘omission” and Baker cannot reasonably be exgubtd answer this geiest in light of its
inscrutability.

R. Discovery Iltem Number Eighteen

Plaintiff's motion states “[wth regard [to] request for admission set one no. 19 | nee
defendant Baker to answer the question.” EQF2b at 6. The relevarequest for admission i
“[p]lease admit that you had nogmer reason why you could not f@aintiff into the C-Facility
chapel when he first asked you and you denied $tiated that he must wait at the bleachers.”
ECF No. 29 at 19. Baker objected to this reqassinintelligible, vgue, and ambiguoudd.
Without waiving those objections, Baker conteshtleat, if he denied plaintiff access to the

chapel for any reason, it was for a legitimate reastothsHe denied the reqaton that basisld.
11
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The court will not compel any further resperte this request. Dendant Baker denied
this request and offered a rationaledoing so. Nothing more is mandated.

S. Discovery Iltem Number Nineteen

Plaintiff's motion seeks “[w]ith regarddj set one (1) admission No. 1 | need the
defendant Calderon to clearlifyi¢k his answer did he deny mecess to the C-Facility chapel
because Taleem service was cancelled or because to maantsistence and security.” ECF
No. 25 at 6. Defendant Calderon identified tHevant request for admission as “[p]lease admit
that on March 11, 2015 you had denied plaintiff accessEacility yard chagl to attend Islamid
religion services for no other reasthat the authority of youolp.” ECF No. 29 at 20. Calderon
objected to this request eampound, vague, and ambiguoud. Without waiving those
objections, he stated that tiiel not recall denying plaintiff access to the chapel on March 11

2015. Id. Further, “[a]ccording to #nfirst level response of Plaiff’'s inmate grievance (Appeal

Log # SAC-C-15-0118) submitted on this issue,rdgponse provides that ‘on several occasigns,

after being instructed to wait tite bleachers for chapel servicgdaintiff] left the bleacher area

only to show up after the chapeline request to get in. To maintain consistency and securit

S

Officer D. Calderon denied [Plaintiff] access/Id.

The court will not compel a further respondgefendant Calderon has offered a complete
response to the request for admission. It is ungkbat aspect of the response requires or could
be clarified.

. Motion for Sanctions

Plaintiff seeks sanctions aigst defendants based on tHfailure to cooperate in
discovery. ECF No. 25 at 3-4, 6. The court declinesanction defendant$laintiff’'s motion to
compel was only partially successfiliee, e.g., Nalco Chemical Co., v. Hydro Technologies, Inc.,
148 F.R.D. 608, 617 (E.D. Wis., 1993) (partipp@priately bear ownosts where motion to
compel was only partially successful). Additibpathere is no indication, despite plaintiff's
conclusory statements to the contrary, thénlgants acted in baditla during the discovery
process.

i
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IV.  Conclusion

Based on the foregoing, it is ORDERED thatmtiéiis motion to compel (ECF No. 25) i
GRANTED IN PART as follows:

1. Defendants’ counsel shall make arrangemséot plaintiff to view the January 12,
2016 video tape footage of plaintiféing attacked by other inmates;

2. Defendants shall provide plaintifitv the “602 filed by inmate Mootry T-79915
regarding staff denied the Muslim brothers to attend Islamic religious service on C-Facility
chapel.” They may redact any information therein which might impinge on the privacy of t
inmate or which might compromise inmatefacility safety and security;

3. Defendant, through his cowhsshall provide verificatios signed under penalty of
perjury as directed by this ondeith respect to discovery items three, eight, and eleven; and

4. Plaintiff's motion is derd in all other respects.

DATED: June 28, 2018.
L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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