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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 EVERTON WHITELY, No. 2:16-cv-1534-KIJM-EFB P
12 Plaintiff,
13 V. ORDER AND FINDINGS AND
14 CDCR. st al. RECOMMENDATIONS
15 Defendants.
16
17 Plaintiff is a state prisoner proceedinghout counsel in an action brought under 42
18 | U.S.C. §1983. The matter is currently brefthe court on defendants’ motion for summary
19 | judgment. ECF No. 38. Plaintiff has filed @pposition (ECF No. 47) and defendants have filed
20 | areply (ECF No. 51). For the reasonsestdielow, the motion should be granted.
21 Background
22 Plaintiff alleges that, on March 11, 2015 amtile incarcerated at CSP-Sacramento, he
23 | was denied access to a unit chapel where Islaméeiiraservices were being held. ECF No. 1 at
24 | 3. He purportedly approach#éte chapel entrance and wast by defendant Calderon, who
25 | instructed plaintiff to wait by some nearbyathers until “yard outline” was completed and it
26 | was time for him to be processed into the chajzkl.Plaintiff allegedy complied and waited
27 | until the “outline” process was completed befatterapting to gain entry to the chapel agalith.
28 || /I
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Calderon then allegedly denied him access a sdaoedinforming him that he was now too late

to enter the serviced. Plaintiff alleges thathis rationale for denying him entry was pretext
insofar as he saw a different correctional officer — defendant Baker — allowing other inmatse
the chapel after this exchangel. Having witnessed the foregwy, plaintiff approached Baker
and inquired why Calderon had told him he was too |kteat 3-4.

While plaintiff and Baker were speaking,|@aron approached and interjected, again
stating that plaintiff was too late to go to servite. at 4. Calderon told plaintiff he had two
minutes to leave the area or he would be escorted back to higdceflaintiff refused, at which
point Calderon allegedly told him that religioservices could not asgtiorate plaintiff's

“problem.” 1d. Plaintiff asked what Calderon meaand the latter proceeded to make

unspecified jokes about plaintiff'§l) medical issues (plaintiff do@®t describe the issues in hjs

complaint); (2) accent; and (3) skin coldd. Calderon then allegedhgferred to plaintiff using
a racial epithetld. Having concluded the foregoing exchange, both defendants Calderon &
Baker formed a united front and informed plaintif&tie would not be allowed into the servic
Id. Plaintiff contends thahis exclusion was discriminatory édeffected “for no other reason .
than his faith as a Muslim.td. at 4-5.

Plaintiff alleges that, in the wake of thiident, he has been singled out for harassme
by Calderon and other officer$d. at 5. This harassment led,cate point, to Baker inciting othg
inmates to forcibly remove plaintiff from the C-Facility yard after plaintiff threatened to sue
Baker. Id. at 5-6. Specifically, plaintiff alleges that, on January 12, 2016, he was attacked
beaten by three other intea while on the yardld. at 6. His attackers later told plaintiff that
they were acting on behalf of Baker, who hald them to get plaintiff off the yardd.

The court screened plaintiff's complaott March 21, 2017. ECF No. 8. It determined
that, for screening purposes, the complainesitafl) a cognizable Fir&smendment religious
exercise claim against Calderand Baker and; (2) a First Amgiment retaliation claim against
Baker. Id. at 2.
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Legal Standards

l. SummanyJudgment

Summary judgment is appropriate when theréo genuine disputas to any material
fact and the movant entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a). Summary
judgment avoids unnecessary trials in cases iolwime parties do not dispute the facts relevg
to the determination of the issues in the cas@ which there is insufficient evidence for a jury
to determine those facts in favor of the nonmov&@rawford-El v. Britton 523 U.S. 574, 600
(1998);Anderson v. Liberty Lobby, In&77 U.S. 242, 247-50 (1988 w. Motorcycle Ass’n v.
U.S. Dep’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994t bottom, a summary judgment
motion asks whether the evidence presents agirffidisagreement to require submission to
jury.

The principal purpose of Rule 56 is to iselaind dispose of factually unsupported clai
or defensesCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). Thus, the rule functions
“pierce the pleadings and to assess the proofder to see whether there is a genuine need
trial.”” MatsushitaElec. Indus. v. Zenith Radio Cor@.75 U.S. 574, 587 (1986) (quoting Fed.
Civ. P. 56(e) advisory committee’s note on 18@3ndments). Procedurally, under summary
judgment practice, the moving pafligars the initial rggnsibility of preseting the basis for its
motion and identifying those portions of the retdogether with affidats, if any, that it
believes demonstrate the absence @ér@uine issue of material fadCelotex 477 U.S. at 323;
Devereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir. 2001) (emda If the moving party meets
its burden with a properly supported motion, Itiieden then shifts to the opposing party to
present specific facts that show there isugee issue for trial. Fed. R. Civ. P. 56(&derson,
477 U.S. at 248Auvil v. CBS “60 Minutes’67 F.3d 816, 819 (9th Cir. 1995).

A clear focus on where the burden of proof liescathe factual issue in question is cru¢

to summary judgment procedures. Depending oichwparty bears that burden, the party see
summary judgment does not necessarily needibanit any evidence of its own. When the
opposing party would have the burden of prooaathspositive issue at trial, the moving party

need not produce evidence whiokgates the opponent’s clairSee, e.g., Lujan v. National
3
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Wildlife Fed’'n 497 U.S. 871, 885 (1990). Rather, the mgyparty need only point to matters
which demonstrate the absence geauine material factual issu8ee Celotexd77 U.S. at 323
24 (“[W]here the nonmoving party will bear the burdgrproof at trial on a dispositive issue, 8
summary judgment motion may properly bedaan reliance solely on the ‘pleadings,
depositions, answers to interrogaes, and admissions on fil§.” Indeed, summary judgment
should be entered, after adequate time for desgoand upon motion, agaire party who fails to
make a showing sufficient to establish the existenf an element essential to that party’s cas
and on which that party will bear the burden of proof at ti&de idat 322. In such a

circumstance, summary judgment must be grafisedong as whatever isefore the district

court demonstrates that the stamdi@r entry of summary judgmeras set forth in Rule 56(c), i$

satisfied.” Id. at 323.

To defeat summary judgment the opposing pamingt establish a genuine dispute as to
material issue of fact. This engatwo requirements. First, thespiute must be over a fact(s) th
is material, i.e., one that makes #eatence in the outcome of the cagenderson477 U.S. at
248 (“Only disputes over factsahmight affect the outcome tife suit under the governing law
will properly preclude the entry of summary judgm8ntWhether a factual dispute is material
determined by the substantive law bqgble for the claim in questiond. If the opposing party
is unable to produce evidence sufficient to estalalistguired element of its claim that party fe
in opposing summary judgment.A] complete failure of proofoncerning an essential elemer
of the nonmoving party’s casecessarily renders allrar facts immaterial."Celotex 477 U.S.
at 322.

Second, the dispute must be genuine. Inrdeteng whether a factual dispute is genui
the court must again focus on which party beéhe burden of proof ahe factual issue in
guestion. Where the party opposingnsnary judgment would bear therden of proof at trial o
the factual issue in dispute attparty must produce evidensafficient to support its factual
claim. Conclusory allegations, unsupported bigence are insufficient to defeat the motion.
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Ratliee opposing party must, by affida

or as otherwise provided by Rule 56, designaseifip facts that show #re is a genuine issue
4
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for trial. Anderson477 U.S. at 24PDevereaux263 F.3d at 1076. More significantly, to
demonstrate a genuine factual dispute theemad relied on by the opposing party must be st
that a fair-minded jury “could return a vétfor [him] on the evidence presented®hderson
477 U.S. at 248, 252. Absent any such evideéneres simply is no reason for trial.

The court does not determine witness ibyiitly. It believes the opposing party’s
evidence, and draws inferences nfasbrably for the opposing partysee idat 249, 255;
Matsushita 475 U.S. at 587. Inferences, howevee, ot drawn out of “thin air,” and the
proponent must adduce evidence of a factuadipate from which to draw inference&merican
Int'l Group, Inc. v.American Int'l Bank926 F.2d 829, 836 (9th Cir. 1991) (Kozinski, J.,
dissenting) (citingCelotex 477 U.S. at 322). If reasonable mirdsild differ on material facts &
issue, summary judgment is inappropria®ee Warren v. City of Carlsbabl8 F.3d 439, 441 (9t
Cir. 1995). On the other hand, the opposing partystnado more than simply show that there
some metaphysical doubt as to thaterial facts . . . . Where the record taken as a whole co
not lead a rational triesf fact to find for the nonmoving pastthere is no ‘genuine issue for
trial.”” Matsushita475 U.S. at 587 (citation omitted). tlmat case, the court must grant
summary judgment.

[l Free Exercise of Religion

To state a successful clainr fgolation of the Free Exerse Clause, a claimant “must
allege facts plausibly showirtgat the government denied [him] a reasonable opportunity to
pursue [his] faith comparable to the opportyifforded fellow prisoners who adhere to
conventional religious precepts.” Hartmanr©alifornia Dep't of Corr. & Rehab., 707 F.3d
1114, 1122 (9th Cir. 2013) (quotit@yuz v. Betp405 U.S. 319, 322 (1972)) (internal quotatiof
marks omitted). Additionally, to invoke the protection of the free exercise clause, a religio
claim must be “sincerely held’hd “rooted in religious belief."Malik v. Brown 16 F.3d 330, 33
(9th Cir. 1994).

Then, “[t]he free exercise inquiry asks whet [the] government has placed a substanti

burden on the observation of a central religiolgeber practice and, if so, whether a compelli

governmental interestgtifies the burden.'Hernandez v. C.1.R490 U.S. 680, 699 (1987).
5

ch

=




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

A burden is substantial if imposes “a significantly greagstriction or onus upon such
exercise.t Int'l Church of the Foursquar&ospel v. City of San Leandr®73 F.3d 1059, 1067
(9th Cir. 2011) (quotingan Jose Christian College v. City of Morgan H860 F.3d 1024, 1034
(9th Cir. 2004) (internal quotation marks omittetfyhat is, a ‘substantial burden’ on ‘religious
exercise’ must impose a significantly greagtriction or onus upon such exercisé&d’ (quoting
San Jose Christian College v. City of Morgan Hb0 F.3d 1024, 1034 (9th Cir. 2004)). “A
substantial burden exists where the governmenitlority puts substéial pressure on an
adherent to modify his behaviand to violate his beliefs.id. (citation and internal quotation
marks omitted).

1"l. Retaliation

Within the prison context, a viable claimfst Amendment retaliation entails five bas
elements: (1) adverse action by a state actor againamate (2) because of (3) the inmate’s
protected conduct that (4) chillgise inmate's exercise of his First Amendment rights, and (5
not reasonably advance gilgmate correctional goalRhodes v. Robinspd08 F.3d 559, 567-68

(9th Cir. 2005). Under the fourth prong, the ptdf need not demonstrate that his speech wa

[

“actually inhibited or suppressed”; he may oshow that the adverse action would chill or
silence a person of ordinary firmsgefrom future protected condudtl. at 568-69.

Analysis

l. Free Exercise Claims

Defendants raise three arguments with respgaitntiff's free exercise claim. First, they

ic

did

argue that they did not substatijidurden plaintiff's rdéigious belief. Second, they contend that,

1 The court notes that this case discussatistantial burden” ithe context of the
Religious Land Use and Institutionalized Persdos(“RLUIPA”). Nevertheless, courts have
consistently held that the substantial burdenyamalis similar under eidr a free exercise or
RLUIPA inquiry. See, e.g., Guru Nanak Sikh SocYaba City v. County of Sutie¥56 F.3d 978|
988 (9th Cir. 2006) (“The Supreme Court's free esergirisprudence is $tructive in defining a
substantial burden under RLUIPA.5ee also See Int'| Church of Foursquare GospéB F.3d
at 1067 (“Generally, the term ‘substantial burderRLUIPA is construed in light of federal
Supreme Court and appellate gmudence involving the Free &xise Clause of the First

Amendment prior to the Court’s decisionemp’t Div. Dep't of Human Res. of Oregon v. Smith

494 U.S. 872, 878-82, 110 S. Ct. 1595, 108 L. Ed. 2d 876 (1990).”).
6
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even if they did substantially biden plaintiff's beliefs, the resttion was reasonably related to|a
valid penological goal. Finallghey argue that they are ergilto qualified immunity. As

discussed below, defendants’ denial of pii#iis access to Islamic services on March 11, 201%

itself did not amount to a substantial burden. Tihtudeclines to reach the remaining arguments
with respect to this claim.

Courts have repeatedly held that shomrteccurrences or isolated incidents do not
amount to a substantial burdeBee, e.gCanell v. Lightner143 F.3d 1210, 1215 (9th Cir. 1998)
(short-term and sporadic intiaas upon a pre-trial detainegisayers did not constitute a
substantial interference with detainee's religioasfice). Here, plaintifalleges only that he wgs
denied access to Islamic seegoon one day in March of 20250ther district courts in this
circuit have considered similar claims and codellithat one-time deniaté a religious service
did not amount to a substantial burd&ee Hampton v. Ayemdo. CV 07-8130-RSWL (MAN),
2011 U.S. Dist. LEXIS 69742, * 39 (C.D. Cal., Juhe2011) (“A single instance of denial of a
religious service is not sufficient taolate the free exercise clause Gtay v. CoxNo. 2:15-cv-
00069-LDG (GWEF), 2017 U.S. Dist. LEXIS 33842 (D. Nev. March 8, 2017) (holding that
inmate who had, in a single instance, been odieréeave a religious service and perform work
on a “Sabbath day” had not alleged a substanti@dmn). Simply put, “a substantial burden . . |.
place[s]more than an inconvenienoa religious exercise; it mubve a tendency to coerce
individuals into acting contrary their religious beliefs or ext substantial pressure on an
adherent to modify his behaviand to violate his beliefs.Ohno v. Yasum&23 F.3d 984, 1011
(9th Cir. 2013) (emphasis added). Plaintifé failed to offer any allegations indicating that
either defendant did more than ime@nience his religious exercise.

Although it is not pleaded in the complaintiptiff alleges in his opposition brief that he
has been denied access to Islamic services onglaiesding the instance at issue in this case.

ECF No. 47 at 8, 20, 26. He now alleges that “Igtahaleem services and Jumu’ah services gre

2 Defendants have provided declarationdi¢ating that the service in question was

actually cancelled on March 11, 20ECF No. 38-4 § 10; ECF No. 38-5 1 4. For the purposes of

this analysis, however, the court accepts the trughaintiff's allegations — that service occurred
that day and he was ied entry thereto.

7
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always|s] delay[ed] or not called . . 1tl. at 8. Specifically, he claims thattaffdelay Islamic
Taleem services until yard release, that proved $sadf denied us our time 1 and a half hours
one hours (sic) and this happengskry other week . . .Id. at 26 (emphasis addet)But
plaintiff’'s new allegation still does not allege thiagse specific defendants who are named in
complaint caused anything more than a delageo¥ices on a single day; i.e. March of 2015, t
date on which defendants assert that serviege cancelled. The neallegation that “staff”
delayed services on other dates is insufficiematoy plaintiff's burderof presenting specific
facts which shova genuine issuor trial that these named defendants caused those other d
or otherwise imposed a substantial burden on ptasnéxercise of his religin. It is important to
note that plaintiff will bear the burden of proof at trial on whether these defendants caused
on more than a single day. At trial plaintifbuld have the burden of showing that specific

defendants engaged in specific acts which unduly burden the practice of his religion. Thu

or

the

clays

delay

5, he

must produce in opposition to this motion evidence sufficient to support his factual claim and

conclusory allegations are insufficienftaylor v. List 880 F.2d at 1045See Celotexd77 U.S. at

323-24. Further, that evidence must be suchamaasonable jury could return a verdict for the

nonmoving party.See Wool v. Tandem Computers,,I8&8 F.2d 1433, 1436 (9th Cir. 1987).
Here, even with the new allegation that thesere other instances on other dates wher
his attendance at services wdedayed, plaintiff still presents no evidence upon which a fact
finder could reasonably rely tmnclude that these defendaats the persons who delayed or
impeded plaintiff's attendance atgees on the other dates. Broadlleging that this is not an
isolated incident because prison staff have presly denied him Islamic religious services, eV
if true, does not establish that either of tlaened defendants was responsible for those other

denials? And plaintiff provides no contextual ajjations indicating when, how, or why these

3 In the operative complaint plaintiff doesits that Islamic religious services are
“always|s] late.” ECF No. 1 at SHe does not affirmatively allegbat this lateness has violate
his First Amendment rights, however, nor does he tiakie any effort to connect said lateness
any actions attributabk® the defendants.

4 The court recognizes that, at one pointiisopposition, plaintiff does allege that
“Defendant Calderon had denied plaintiff accessttend Islamic Taleem services before.” E(
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other denials occurred. Thusapitiff's new allegation still fail§o meet his burden on this
motion. SeeAnderson477 U.S. at 247-48 (“By its very tegpthis standard provides that the
mere existence of some alleged factual disputedsn the parties will not defeat an otherwise
properly supported motion for summary judgmehne requirement is that there begenuine
issue ofmaterialfact.”) (emphasis in original).

Plaintiff has attached documents to his ojpws purporting to show that he has been
denied access to services on othecasions. But they, too, suftke same deficiency. None afe
sufficient to carry his burden of presenting spedticts sufficient to raesa genuine issue as to
whether the defendants in this cagere responsible for those otltenials. The first of these
documents is a prison grievance submitted in September 10, 2015 (refenéracedfootnote 5
with respect to the retaliion analysis). ECF No. 47 at 61. €f&in, plaintiff claims that “we” —

i.e. inmates seeking to participate in Islamic B&w— “are being delageand denied our time fc

-

Islamic services . . . by our building and yard é&ed) officers who sometimes do not release uUs at

all.” Id. The grievance does not mention CaldeRaker, or any other officer by name.

Plaintiff also points to his deposition, wherein he did state that Calderon had denied him agcess

religious services befordd. at 108 (pgs. 62-65 of depositioaniscript). Plaintiff failed,
however, to describe these other instanceswardgr questioning, could evonly that the other
denials occurred sometime in 2014 or 200b.(pgs. 64-65 of deposition transcript). And
previously in his deposition, plaintiff had made cléaat the only claims he sought to litigate i
the immediate case were the March 11, 2015 dehs#rvices and the retaliation claim against
defendant Bakerld. at 97-98 (pgs. 21-23 of gesition transcript).

The manner in which these new allegations waised also weighs amst plaintiff. The
Ninth Circuit has held that a plaifitis required to give defendgadequate notice of the claims
against them and, on that basis, has upheld @ctlisburt’s decision tagnore allegations added

i

No. 47 at 20. He does not describe how or whlaintiff goes on to reiterate that services are
often delayed or cancelled, but he again lays tameélfor these issues with “staff” rather than
any named defendanid.

9
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for the first time in a response to a motion for summary judgmerRickern v. Pier 1 Imports

(U.S.), Inc, the Ninth Circuit noted:

In response to the motion formmary judgmentPickern raised
issues of ADA violations that v beyond a failure to provide a
ramp. Pickern attempts to justify these new factual allegations as
falling within the original complat under Rule 8’s liberal notice
pleading standard. The district court did not err by holding that
Pickern failed to provide the Appe#s with adequate notice of these
new allegations. Federal Rule offZiProcedure 8(42) requires that

the allegations in the complaint “give the defendant fair notice of
what the plaintiff's claim israd the grounds upon which it rests.”

457 F.3d 963, 968 (9th Cir. 2006). With respedtitofree exercise claim, only the March 11,
2015 incident was put at isshg the operative complaint.

1. RetaliationClaim

As a threshold matter, defendants argue tlaantilf failed to exhaust his retaliation clai
against defendant BakerThey contend that plaintiff admitted as much in his deposition and
a review of CDCR records has not uncovany relevant grievances. The court agrees.

The Prison Litigation Reform Act of 1995 (leafter “PLRA”) states that “[n]o action
shall be brought with respect to prison comshs under section 1983 . . . or any other Federa
law, by a prisoner confined in any jail, pig or other correctioh&acility until such
administrative remedies as are available ahmested.” 42 U.S.C. § 1997e(a). The PLRA
applies to all suits about prison lifeprter v. Nussle534 U.S. 516, 532 (2002), but a prisoner
only required to exhaust thosenredies which are “available.See Booth v. Churngs32 U.S.
731, 736 (2001). “To be available, a remedy musiva@lable as a practicalatter; it must be
1

®> Defendants have filed a motion to strike exhibit attached to plaintiff's opposition
which is labelled as “Group 602 appeal of inmates staff denied the muslims to attend Islan
religious services in the month of Mar2@15” (ECF No. 47 at 32, 59-70). ECF No. 52.
Defendants argue that this document is irreleirestfar as it does not mgon either defendant.
Id. at 1-2. They also contend that it contdiesrsay, is unauthenticdfeand lacks foundation.

This document does not appear relevanhéoquestion of whetheither defendant

m

that

is

—

c

violated plaintiff's rights. The appeal question was submitted in September 2015 and provides

no indication that the everds issue therein occurred March 2015. ECF No. 47 at 61.
Nevertheless, the court has, antabundance of caution, consideitad the context of plaintiff's
free exercise clains(iprg and declines to strike it.

10
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capable of use; at handAlbino v. Baca747 F.3d 1162, 1171 (9th Cir. 2014) (citiBgown v.
Valoff, 422 F.3d 926, 937 (9th Cir. 2005)) (internal quotations omitted).

Here, review of the relevant portions oaipltiff’'s deposition trascript indicates that
defendants are correct — he admitted under oatththdid not exhaust this claim by filing a 60
grievance form. ECF No. 38-8 at 25-26,84:24-82:1. And defendés have provided a
declaration from C. Burnett — the relevant agpe&oordinator — who st that a review of
plaintiff's non-healthcare grievances does ndidate that plaintiff submitted any retaliation
claim against defendant Baker which tracksaheent allegations. ECF No. 38-7 at 3, | 14.
Thus, the court recommends this claim be dismissed for failure to exhaust.

Request to Postpone Summary Judgment

The court recognizes thatgnhtiff has filed a request to postpone summary judgment.
ECF No. 43. Therein he statixst he has not yet received three discovery items which he
requires to oppose the pending motidd. at 3-5. These three items are: (1) video footage of
plaintiff being placed inside a cage aftee thanuary 12, 2016 attack and defendant Baker
approaching him in order to examine his arm;tfi2) “C-Facility chapel Islamic Taleem service
schedule master sheet dated March 11, 2@h8? (3) video footage of the March 11, 2015
incident wherein he was denied access to Islamic seniide®efendants filed an opposition t
this request, wherein they argiimat the information cited bylaintiff was not requested in
discovery and, moreover, has prmbative value in opposing tineotion for summary judgment.
ECF No. 46. Plaintiff then filed a reply. ECF No. 50.

Defendants’ arguments are persuasivethadourt finds no jusication for postponing
summary judgment. With respect to defamnddaker, defendants have — as natedra- moved
for summary judgment on the bathat plaintiff did not adminisatively exhaust any retaliation
claims against him before filing this suit. ltuaclear how a video of @intiff being placed in a
cage after the inmate attack — which, again, pfamiteges was ordered by Baker in retaliation
for his complaints about not being allowed itglamic services — would establish administrati

exhaustion. In his replylaintiff does vaguely allege that Feared Baker wouldetaliate agains

S

O

Ve

|

him if he filed a grievance andahthis fear prevented him from exhausting his retaliation claim.
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ECF No. 50 at 3. Plaintiff prosles no evidence to support this assertion, however. He doe
allege, for instance, that he attempted to extrend received specific ibats from Baker (or any
other officer). Nor does he otherwise all¢gigat exhaustion was unavailable to him.

The other two pieces of evidence plainsifikes his request for postponement upon al
have no oppositional value. These discovery itbe@s only on the question of whether plaint
was wrongfully denied entrance to Islamic seeg on the day in question. As discussed abo
the court assumes that the etven March 11, 2015 occurred agiptiff alleges. The question
pertinent to the motion, is whether such an igalatenial — assuming it occurred — is sufficien
stake a free exercisdaim. As discussesupra the court concludethat it is not.

Conclusion

The court has read and consideredrpifiis opposition to the motion for summary
judgment. Thus, it is ORDERED that:

1. Plaintiff's motion for extension of time fibe a response (ECF No. 45) is DENIED 4
MOOT; and

2. Defendants’ motion to strik&ECF No. 52) is DENIED.

Further, in light of the foregoing analysisis RECOMMENDED that defendants’ motic
for summary judgment (ECF No. 38) be GRANTEDM the Clerk be directed to enter judgme

accordingly and close the case.

5 NOt
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These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rigbtappeal the Disttt Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

12

DATED: February 25, 2019.




