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9 UNITED STATES DISTRICT COURT
10 FOR THE EASTERN DISTRICT OF CALIFORNIA
11
12 WESLEY WILLIAM KESSLER, No. 2:16-cv-1552-EFB P
13 Plaintiff,
14 V. ORDER
15 J. BORESZ,
16 Defendant.
17
18 Plaintiff, a state prisoner proceedinghatit counsel in an action brought under 42 U.$.C.
19 | § 1983, has filed an amended complaint (ECF No. 9) which is now before the court for
20 | screenind. As discussed below, this complaintgdliis predecessor, fails state a cognizable
21 | claim.
22 Screening Requirements
23 The court is required to screeamplaints brought by prisonéseeking relief against a
24 | governmental entity or officer or employee of a goveental entity. 28 U.S.C. § 1915A(a). The
25
26 1 The court dismissed plaintiff's original cotamt with leave to amend after finding that
it failed to state a viable claim upon whiaHief could be granted. ECF No. 6 at 3.
o 2 The incidents giving rise to this action allegedly occurred while plaintiff was a pre-frial
28 | detainee.
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court must dismiss a complaint or portion thereof if the prisoner has raised claims that are(legall
“frivolous or malicious,” that faito state a claim upon which reliefay be granted, or that seek

monetary relief from a defendant who is immdwoen such relief. 28 U.S.C. 8 1915A(b)(1), (2).

N

A claim “is [legally] frivolous where it lacks aarguable basis either law or in fact.”

Neitzke v. Williams, 490 U.S. 319, 325 (198%ranklin v. Murphy, 745 F.2d 1221, 1227-28 (9t

—J

Cir. 1984). “[A] judge may dismiss [in formaygeris] claims which are based on indisputably
meritless legal theories or whose factual contentions are clearly basdbdscon v. Arizona,
885 F.2d 639, 640 (9th Cir. 1989) (citatiand internal quotations omittedyper seded by statute
on other grounds as stated in Lopez v. Smith, 203 F.3d 1122, 1130 (9th Cir. 20008lgitzke, 490
U.S. at 327. The critical inquing whether a constitutional chaj however inartfully pleaded,
has an arguable legal and factual bakis.

“Federal Rule of Civil Procedure 8(a)(2ptares only ‘a short and plain statement of the
claim showing that the pleader is entitled to réliefprder to ‘give thedefendant fair notice of
what the . . . claim is and the grounds upon which it resBelt Atl. Corp. v. Twombly, 550 U.S.
544, 555 (2007) (alteration in original) (quoti@gnley v. Gibson, 355 U.S. 41, 47 (1957)).
However, in order to survive dismissal for failure to state a claim, a complaint must contain more
than “a formulaic recitgon of the elements of a causeaation;” it must contain factual
allegations sufficient “to raise a right telief above the speculative leveld. (citations
omitted). “[T]he pleading must contain somethingreno. . than . . . a statement of facts that
merely creates a suspicion [of] @#dly cognizable right of action.Td. (alteration in original)
(quoting 5 Charles Alan Wght & Arthur R. Miller, Federal Practice and Procedure 1216 (3d
ed. 2004)).

“[A] complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to
relief that is plausible on its face.Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotiBgll Atl.
Corp., 550 U.S. at 570). “A claim has facial plaubtpiwhen the plainff pleads factual content
that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged.'ld. (citing Bell Atl. Corp., 550 U.S. at 556). In reviewing a complaint

under this standard, the court must accept aghruallegations of tncomplaint in question,
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Hospital Bldg. Co. v. Rex Hosp. Trs., 425 U.S. 738, 740 (1976), aslixes construe the pleading
in the light most favorable tine plaintiff and resolve atloubts in the plaintiff's favorJenkins v.
McKeithen, 395 U.S. 411, 421 (1969).

Screening Order

Plaintiff alleges that, on April 20, 2016, Wwas arrested by officers from the Sacramento

Police Department on “unknown charges.” ECF No. 3. atle claims that an officer (it is not

clear which) ordered him to “prone outltl. He states that he totthe of the officers — defendant

Hight — that a recent surgical operation rendered him unable to cohdplyPlaintiff alleges that
at this time, defendant Boregas pointing a taser at hinhd. After plaintiff did not “prone out”,
defendant Hight allegedly jumped on his backl twisted his right hand behind his batd.
Plaintiff claims that this was excessive force #imat defendant Boresz did not intervene to st¢
it. 1d.

The Fourth Amendment guarantees “[t]he righthe people to be secure in their persg
houses, papers, and effects, against unrebosearches and seizures . . . .” lG&\ST. amend.
IV. “The Fourth Amendment requires police o#frs making an arrest tmly use an amount of
force that is objectivelygasonable in light of thercumstances facing themBlankenhorn v.
City of Orange, 485 F.3d 463, 477 (9th Cir. 2007). “Not every push or shove, even if it may
seem unnecessary in the peace of a judgesbbrs, violates the Fourth Amendmen&iaham
v. Connor, 490 U.S. 386, 396 (1989) (internal citation and quotation omitted). “Force is
excessive when it is greater thamaasonable under the circumstanceSaintos v. Gates, 287
F.3d 846, 854 (9th Cir. 2002). “The reasonaldsnaquiry in an excessive force case is an
objective one: the question is whether the officacdions are objectivelyeasonable in light of
the facts and circumstances confronting therthout regard to their underlying intent or
motivation.” Lolli v. County of Orange, 351 F.3d 410, 415 (9th Cir. 2003) (quoti@ggham, 490
U.S. at 497) (internal quotation marks omitted).

Plaintiff’s initial complaint was dismissed because he had failed to offer any allegat
regarding the specific circumstances of his arr&sIF No. 6 at 3. The amended complaint d¢

not meaningfully address this deficiency. Pldirgimply repeats his allegation that he told the
3
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arresting officers of his injurygnd that they effected an astevhich did not account for the
injury. ECF No. 9 at 3. The court cannot, howeeenclude these allegations give rise to an

excessive force claim without some indication of facts and circumstances which confronte

officers at the time they made the arrest. Thedede, but are not limitetb, facts showing that

(1) there were clear and potentiateats to the officers’ safeyncluding other individuals who
may have been present); (2) plaintiff indicatedillingness to submit to submit to the officers’
control; and (3) what circumstances led to the imnation and arrest. Plaintiff will be afforde
one final opportunity to addss this deficiency by wayf a second amended complaint.

Leave to Amend

Plaintiff may choose to amend his conipta He is cautioned that any amended
complaint must identify as a def@gant only persons who persongligrticipated in a substantial
way in depriving him of 8 constitutional rightsJohnson v. Duffy, 588 F.2d 740, 743 (9th Cir.
1978) (a person subjects anothettte deprivation o& constitutional right if he does an act,
participates in another’s act or @sto perform an act he is ldfyarequired to do that causes th
alleged deprivation). Plaintifhay also include any allegations based on state law that are s
closely related to his federal allegations thlaey form the same case or controversgee 28
U.S.C. § 1367(a).

The amended complaint must also contain @ai@ajncluding the names of all defendar
Fed. R. Civ. P. 10(a).

Plaintiff may not change the nature ofstbuit by alleging newynrelated claimsSee
George v. Smith, 507 F.3d 605, 607 (7th Cir. 2007). Nor may he bring unrelated claims age
multiple defendantslid.

Any amended complaint must be written or typedhat it so that it is complete in itself

without reference to any earlier filed complait.D. Cal. L.R. 220. This is because an amen

3 Plaintiff also alleges that the SacramenttidedDepartment failed ttrain its officers “to
protect and serve the community2CF No. 9 at 4. The court impgets this as a claim against
the department for failing to train officers to avoid using excessive or unreasonable force.
such, this claim must also be dismissed wittlvéeto amend insofar as a viable excessive forg
claim is a necessary prerequisite.
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complaint supersedes any earlier filed compjand once an amended complaint is filed, the
earlier filed complaint no longers&s any function in the cas&ee Forsyth v. Humana, 114
F.3d 1467, 1474 (9th Cir. 1997) (the “amended clanmp supersedes the original, the latter
being treated thereafter asn-existent.”) (quotind.oux v. Rhay, 375 F.2d 55, 57 (9th Cir.
1967)).

Any amended complaint should be as eem@as possible in fulfilling the above
requirements. Fed. R. Civ. P. §(dlaintiff should avoid the inakion of procedural or factual
background which has no bearing os legal claims. He should alszke pains to ensure that |
amended complaint is as legible as possible. Hfigss not only to penamship, but also spacin
and organization. Plaintiff should carefully cales whether each of the defendants he name
actually had involvement in the constitutional viadas he alleges. A “scattershot” approach
which plaintiff names dozens défendants will not be lookagbon favorably by the court.

Conclusion

Based on the foregoing, it is ORDERED that:

1. Plaintiff's amended complaint (ECF No.i9dismissed with leave to amend within
days of service of this order; and

2. Failure to comply with this ordenay result in dismissal of this action.

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

DATED: September 25, 2018.
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