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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

CLARENCE A. GIPBSIN, No. 2:16-cv-1590 MCE AC P
Petitioner,

V. FINDINGS AND RECOMMENDATIONS

MCCUMBER, Warden, et al.,

Respondent.

Petitioner, a state prisoner peacling pro se, has filed a pgetn for writ of habeas corpu

pursuant to 28 U.S.C. § 2254.

Doc. 30

\*2J

Petitioner was convicted of first degree merdnd second degree robbery and sentenced

in 1992 to a term of twenty-ninegrs to life with the possibility of parole. ECF No. 1 at 2; E
No. 9 at 3-4. Petitionevas a minor when he committed the offensE€F No. 1 at 7; ECF
No. 9 at 4. He challenges a March 2015 decisicdhe Board of Parolelearings (the Board),
denying him parole. ECF No. 1 atBCF No. 12 at 1; ECF No. 13 at 1Petitioner contends th
he was “illegally denied parole” and thas continued incarcation amounts to false

imprisonment and violates multiple Constitutional Amendments. ECF No. 1 atiB-@lleges

! petitioner has filed numeus duplicative motions and requests (ECF Nos. 9, 12, 13, 15, 1
and 28) seeking the same relief he saakhis petition (ECF No. 1 at 13).
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that the Boardailed to consider thgouthoffender parole factordd. at 8. Petitioner also
argues that his due process rights were violated when the parole board substituted the “sg
evidence” standard for theqeired “preponderance of the egitte” standard. Id. at 12-13.
Relatedly, petitioner claims that the recordslnet contain “some evidence” to support a find
that he will pose an unreasonable risk of dangeotiety if paroled. _Id. at 12. In supplement
motions, petitioner seeks “review of unconstitutional Marsy’s law.” ECF No. 10 at 1; ECF
No. 14 at 1.

Rule 4 of the Habeas Rules requires thetdousummarily dismisa habeas petition “[i]f
it plainly appears from the petitiand any exhibits annexed to it thlé petitioner is not entitle
to relief in the district court.”

With respect to petitioner’s claims regardihg Board’s denial of his parole, the Uniteq
States Supreme Court in 2011 overruled a lindioth Circuit precedent that had supported

habeas review of parole denials in Califiercases. See Swarthout v. Cooke, 562 U.S. 216,

(2011). The Supreme Court held that federaklahurisdiction does not#nd to review of the
evidentiary basis for state parole decisions. Bdcause habeas relief is not available for erro
of state law, and because the Due Processsgldoes not requirercect application of
California’s “some evidence” standard for deniapafole, federal courts may not intervene in
parole decisions as long as minimum procedupiradections are provetl. Id. at 219-20. The
protection afforded by the federal Due Process $&lda California parole decisions consists

solely of the “minimum” procedural requiremests forth in_Greenholte. Inmates of Nebraska

Penal & Corr. Complex, 442 U.S. 1 (1979). Cod&? U.S. at 220. Specifically, that petition

was provided with “an opportunity to be heard anda statement of the reasons why parole
denied.” _Id. The petition and exhibits maktear—and petitioner does not dispute— that

petitioner was present at theahiag, represented by counéelnd provided a statement of the

2 Petitioner makes a vague reference to itieéfective representation by attorney” at his
March 25, 2015 parole hearing. ECF No. 1 aP@étitioner’s basis for anneffective assistance
of counsel allegation is unclear, but seems tpreenised on counsel’s alleged failure to prese
at the parole hearing documents evidencuohgcational, trade, angrogram certifications

obtained by petitioner. ECF No. &51. Petitioner cannot demonstrate an entitlement to relief

with respect to his allegedly ineffective counselwever, because petitier has no right to the
(continued)
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reasons parole was denied. B 1 at 4, 7-12; ECF No. 15 af 1Furthermore, the petition
demonstrates that the Board didact consider the youth offendictors in its parole decision.

ECF No. 1 at 4, 7-12. “[T]he beginning and timel ®f the federal habeasurts’ inquiry” is

whether petitioner received “the minimum procextuadequate for due-process protection.” Id.

The Ninth Circuit has acknowledgéthat after Cooke, substantiveatienges to parole decisiong

are not cognizable in habeas. Robertdartley, 640 F.3d 1042, 1046 (9th Cir. 2011).

Accordingly, petitioner’s claims regardingrdal of his parolenust be dismissed.
To the extent petitioner contends that the failure to release him violated his due pro
rights and the Eight Amendment’s prohibitionoofiel and unusual punishmegECF No. 1 at 6,
10), he also fails to state a claim.
With respect to the due process portiopetitioner's argument, it is established that

“[t]here is no right under the Federal Constitution to be conditionally released before the

expiration of a valid sentence, and the Statesiagler no duty to offer parole to their prisoners.

Cooke, 562 U.S. at 220. If statevldoes create a liberty interastparole, because states “are
under no duty to offer parole to their prisoners,”eRiestence of this statderty interest does ng
give rise to a federal right “to be conditionallyeated before the expiration of a valid senten
Id. Due process is satisfied lagg as the state provides amate seeking parole with “an
opportunity to be heard and . . . a statementefélasons why parole was denied.” Id. (citing
Greenholtz, 442 U.S. at 16). As already adslrdsthe petition and exXiiis establish that
petitioner was afforded at least the minimal poees required to satistlue process. See EC
No. 1 at4, 7-12; ECF No. 15 at 1.

I

assistance of counsel at his patodaring (and, therefore, no rigbtthe effective assistance of
counsel)._SePedro v. Oregon Parole Bd., 825 F.2d 1396, 19€9Cir. 1987) (because a pard
hearing is “not a part of a criminal prosecutiaére is no right to counsat parole eligibility
hearings “even when a protedtiberty interest exists”).

3 Although the official transcript of the March P®parole hearing is nattached to the petition
or other motions, petitioner has transcribedgafithe hearing in his petition. ECF No. 1 at
7-12.
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As for petitioner’'s Eighth Amendment claim criminal sentence that is “grossly
disproportionate” to the crime for which a dedant is convicted may violate the Eighth

Amendment._Lockyer v. Andrade, 538 U.S. 63, 72 (2003); Rummel v. Estelle, 445 U.S. 24

(1980). However, outside ofdltapital punishment contextetkighth Amendment prohibits

only sentences that are extrennel grossly disproportionate to theme. United States v. Blan

961 F.2d 123, 129 (9th Cir. 1992) (quoting Helimv. Michigan, 501 U.S. 957, 1001 (1991)

(Kennedy, J., concurring)). Such instances'axeeedingly rare” and occur in only “extreme”

cases._Lockyer, 538 U.S. at 73; Rummel, 445 6t 272. “A punishment within legislatively
mandated guidelines is presumptively valid. ‘Getly, so long as the sentence imposed doe

not exceed the statutory maximum, it will @& overturned on eighth amendment grounds.

United States v. Mejia—Mesa, 153 F.3d 925, 930 (®r. 1998) (citing United States v.

McDougherty, 920 F.2d 569, 576 (9th Cir. 1990)).
The United States Supreme Court has heldalhié sentence is constitutional, even fol
non-violent property crime. _See Rummel, 445 @i65-66 (upholding a life sentence with t
possibility of parole, imposed under a Texasdest statute, for @efendant convicted of
obtaining $120.75 by false pretenses, an offewsmally punishable by imprisonment for two

ten years); see also Harmelin, 501 U.S. at 984;96 (upholding a sentenotlife without the

possibility of parole for a defendant convict#fdpossessing more than 650 grams of cocaine,
although it was his first felony offise). In addition, the Ninth uit has specifically found tha
the imposition of life imprisonmentithout parole for a minor didot offend evolving standardg

of decency._Harris v. Wright, 93 F.3d 581, 585 (9th Cir. 1996). Accordingly, a life senteng

the possibility of parole for a first-degree murdach as that committed by petitioner would n
constitute cruel and unusual punishment undeiighth Amendment._See id. Accordingly,
petitioner’s claim of cruel and unual punishment must be dismissed.

Petitioner has filed duplicative motio(SCF Nos. 10, 14) titled “Motion for
Supplementation and Review of Unconstitutional Mar&aw,” asking this court to take judicia
notice of Gilman v. Brown, 110 F. Supp. 3d 9489D. Cal. 2014) (Gilman 1), rev'd and
I

b3, 27
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remanded, 814 F.3d 1007 (9th Cir. 2016), whidd tiwat the application of Marsy’s L4w
(Proposition 9) to California State prisonensorhave been sentencedattife term with the
possibility of parole for anftense that occurred before Noveenldl, 2008 violated the Ex Post
Facto clause. Gilman I, 110 F. Supp. 3d at 1002 Court construes petitioner’s request for
judicial notice as a niwe of supplemental authority regarg a putative ex post facto claim;
namely, that application of Marsy’s Law to his darbearing violated thEx Post Facto Clause
The Ninth Circuit has held, howevdnat unless a state prisoner’s pidies at the core of habeg
corpus, it may not be brought in habeas cofpuismust be brought, “if at all,” under § 1983.”
Nettles v. Grounds, 830 F.3d 922, 925, 930-31 (9th Cir. 2@le6banc). Claims that lie in the

“core of habeas corpus” are those that, if successtulld “necessarily lead to . . . immediate
earlier release from confinement.”_Id. at 938ere petitioner to succeed on an ex post facto
claim regarding any decrease in the frequendyioparole hearings caused by application of
Proposition 9, the only relief heould obtain through this actios an earlier pale hearing,
which would not necessarily lead to his immed@tearlier release on paeo Accordingly, this
court lacks jurisdiction over this action.

Moreover, even if petitionazould maintain an independ@mix post facto challenge afte

Nettles, any such challenge is foreclosed by the Ninth Circuit’s decision in Gilman v. Brow|

814 F.3d 1007 (9th Cir. 2016) (Gilman II), which resed_Gilman | and held that Proposition ¢
deferral provisions do not violate the Ex Pieatto Clause. Gilman I, 814 F.3d at 1016-17. |

* Under Marsy’s Law, the minimum deferral metibetween parole hengs was increased fron
one to three years, and the maximum defernabgdrom five to fifteen years. Gilman v.
Schwarzenegger, 638 F.3d 1101, 1104 (9th Cir. 2011).

> Petitioner falls within the Gilman clasSee Gilman v. Brown, 110 F. Supp. 3d 989, 990 (H.

Cal. 2014) (Gilman I), rev'd and remanded, 814 RA.8d7 (9th Cir. 2016) (the plaintiff class in
Gilman is comprised of “all California State msers who have been sentenced to a life term
with possibility of parole for an offense thatcurred before November 4, 2008”). Petitioner |
not alleged that he has opted out of the Gilman class. Assuming petitioner did not opt out
class, he cannot maintain swdlependent ex post facto challenge. See Acinelli v. Holland,
No. CV 15-7917-AB (PLA), 2016 WL 5662048,*4&, 2016 U.S. Dist. LEXIS 134985, at *15
(C.D. Cal. July 22, 2016) (Adopted in full Se@8, 2016); see also Gilman v. Fisher, 2:05-cv-
0830 LKK CKD P, ECF No. 296 at 2, 2010 U&st. LEXIS 143678, at *3 (Order Filed

Dec. 10, 2010).
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Montalvo v. California Dep’t of Corr., N&®:13-CV-01276 MCE GGH, 2016 WL 4096407, at

*5, 2016 U.S. Dist. LEXIS 101364, at *17 (E.D. CAlg. 2, 2016) (adopted in full Aug. 30,

2016). In other words, the Ninth Circuit has fooseld any claim that petitioner seeks to raiseg i

his supplemental motions (ECF Nos. 10, 14) thatparole board’s application of Proposition
to his parole hearing violatéise Ex Post Facto Clause.

For all these reasons, the petition shdagdsummarily dismissed under Rule 4.

CERTIFICATE OF APPEALABILITY

Pursuant to Rule 11 of the Federal Rules&ning Section 2254 Cases, this court mu
issue or deny a certificate of appealability whesniters a final order adverso the applicant. A
certificate of appealability may issue only “if thpplicant has made a substantial showing of
denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). For the reasons set forth herein,
substantial showing of the den@fla constitutional right hasot been made in this case.

Accordingly, IT IS HEREBY RECOMMENDED that:

1. Petitioner’s application fa writ of habeas corpus and all supplements thereto be
dismissed.

2. No certificate of apdability shall be issued.

These findings and recommendations are suediti the United States District Judge
assigned to the case, pursuanthi provisions of 28 U.S.C. 8 686(I). Within fourteen days
after being served with these findings aedommendations, any party may file written
objections with the court andrse a copy on all parties. Suatdocument should be captioned
“Objections to Magistrate Judge’s Findings &®tommendations.” Any reply to the objectio

shall be served and filed withfourteen days after service thie objections. The parties are

advised that failure to file objections within thgecified time may waive the right to appeal the

District Court’s order._Martinew. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: November 21, 2016.

Mn—-— %")—l—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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