(PS) Shackelford v. Virtu Investments D

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

DAWNE C. SHACKELFORD, No. 2:16-cv-1601-TLN-EFB PS
Plaintiff,
V. ORDER

VIRTU INVESTMENTS, LLC,

Defendant.

Plaintiff seeks leave to proceidforma pauperipursuant to 28 U.S.C. § 1915is
declaration makes the showing regdiby 28 U.S.C. 81915(a)(1) and (HeeECF No. 2.
Accordingly, the request to proceiedforma pauperiss granted. 28 U.S.C. § 1915(a).

Determining that plaintiff may proce@d forma pauperigioes not complete the require
inquiry. Pursuant to 8 1915(e)(2), the court naisiniss the case at any time if it determines
the allegation of poverty igntrue, or that the action is frivolswr malicious, fails to state a cla
on which relief may be granted, or seeks monetary relief against an immune defendant. A
discussed below, plaintiff's complaint mustdiemissed for failure to state a claim.

Although pro se pleadings are liberally constriseg, Haines v. Kerngd04 U.S. 519,

520-21 (1972), a complaint, or portion thereof, should be dismissed for failure to state a cl

! This case, in which plaintiff is proceediimgpropria personawas referred to the
undersigned under Local Rule 302(c)(2$ee28 U.S.C. § 636(b)(1).
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fails to set forth “enough facts to state a clamelief that is plausible on its faceBell Atl.
Corp. v. Twombly550 U.S. 544, 554, 562-563 (2007) (citi@gnley v. Gibson355 U.S. 41
(1957)); see also Fed. R. Civ. P. 12(b)(6). “pMintiff's obligation toprovide the ‘grounds’ of
his ‘entitlement to re&f’ requires more than labels and clusons, and a formalc recitation of
a cause of action’s elements will not do. Facaliaigations must be engh to raise a right to
relief above the speculative level on the asswngtiat all of the complaint’s allegations are
true.” Id. (citations omitted). Dismissal is appropriate based either on the lack of cognizal
legal theories or the lack pfeading sufficient facts to supp@ognizable legal theories.
Balistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cir. 1990).

In reviewing a complaint under this standadha, court must accept &sie the allegations
of the complaint in questioljospital Bldg. Co. v. Rex Hosp. Truste425 U.S. 738, 740 (1976
construe the pleading in the ligmiost favorable to the plaifftiand resolve all doubts in the
plaintiff's favor, Jenkins v. McKeither895 U.S. 411, 421 (1969). A pse plaintiff must satisfy

the pleading requirements of Rule 8(a) of thddfal Rules of Civil Procedure. Rule 8(a)(2)

“requires a complaint to include a short and p&atement of the clainhewing that the pleadef

is entitled to relief, in order to give the defenttair notice of what th claim is and the grounds

upon which it rests.’Bell Atl. Corp. v. Twomb|y550 U.S. 544, 554, 562-563 (2007) (citing
Conley v. Gibson355 U.S. 41 (1957)).

Additionally, a federal cours a court of limited jurisidtion, and may adjudicate only

those cases authorized by tBenstitution and by CongreskKokkonen v. Guardian Life Ins. Cqg.

511 U.S. 375, 377 (1994). The basic fedgmasdiction statutes, 28 U.S.C. 88 1331 & 1332,
confer “federal question” and Reersity” jurisdiction, respectivgl Federal quém®n jurisdiction
requires that the complaint (1) arise under arfddaw or the U. S. Constitution, (2) allege a
“case or controversy” within the meaning of Arédll, 8 2 of the U. S. Constitution, or (3) be
authorized by a federal statute that both l&tgs a specific subject matter and confers federa
jurisdiction. Baker v. Carr 369 U.S. 186, 198 (1962). To invoke the court’s diversity
jurisdiction, a plaintiff musspecifically allge the diverse citizenship afl parties, and that the

matter in controversy exceeds $75,000. 28 U.S.C. § 138Xalista v. Pan American World
2
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Airlines, Inc, 828 F.2d 546, 552 (9th Cir. 1987). A casespmably lies outside the jurisdictiof
of the federal courts unless demonstrated otherni{s&konen511 U.S. at 376-78. Lack of
subject matter jurisdiction may be raisecay time by either party or by the couAttorneys
Trust v. Videotape Computer Products, Ji88 F.3d 593, 594-95 (9th Cir. 1996).

Here, the allegations of plaintiff's first amended compfdit to state a claim. Plaintiff
brings this action against def@ant Virtu Investments, LLCpa all its officers, employees,

agents, and stockholders, alleging claims undeAtinericans with Disabilities Act (“ADA"), 42

—J

U.S.C. 88 12101et seq, and state law. ECF No. 3. Takegations, however, are too vague and

conclusory to state a claim upon which relief maygkanted. Plaintiff claims to be seeking $2

3)

million from defendants due to “intentional infliction of additional ailments as well as intentjonal

delay of ailment recovery & reemployment didrap [that] left plaintiff incapacitated to condu
home sale, clear up interestagng pre-ailment debts, andcsessfully complete in progress
employment retraining.’ld. at 3. Plaintiff further allegesahdefendants “made efforts to hide
harm & sources to continue profiting by incsed bodily harm, physical pain and financial
malice to disabled Gulf War veteranld. at 4. Plaintiff also allges that defendants modified
documents and made dishonest statementsiduce physical pain and suffering” and exacerl
plaintiff's stress.lId.

These allegations are insufficient to stateaancifor violation of the ADA. Title Il of the
ADA prohibits a public entity from discriminating aigpst a qualified indidual with a disability
on the basis of disability. 42 U.S.C. § 12132. $fate a claim of disdlty discrimination under
Title 11, the plaintiff must allegéour elements: (1) the plaintiff sn individual with a disability;

(2) the plaintiff is otherwise qualified to parpate in or receive the benefit of some public

entity’s services, programs, or adties; (3) the plaintiff was either excluded from participation i

or denied the benefits of the public entity’s se#g, programs, or activities, or was otherwise

discriminated against by the public entity; anglgdch exclusion, denial of benefits, or

2 Prior to screening of the original comipla plaintiff filed a first amended complaint
pursuant to Fed. R. Civ. P. 15(a) (Permittingaamendment once as a matter of course within
days after the filing of a responsive pleading). Theretbeecourt screens the first amended
complaint.
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discrimination was by reason ofetiplaintiff's disability.” Thompson v. Davi295 F.3d 890, 89"
(9th Cir.2002)see also Lee v. City of Los Angel2s0 F.3d 668, 691 (9th Cir. 2001) (“If a
public entity denies an otherwise ‘gqualifiedlividual’ ‘meaningful access’ to its ‘services,
programs, or activities’ ‘soleligy reason of’ his or her disabylitthat individual may have an
ADA claim against the yiblic entity.”).

While plaintiff alleges that his disabled, she fails tlege that defendants wrongfully
denied her services, programs, or activities shatwas otherwise qualified to receive on accg
of her disability. Accordingly, glintiff fails to state a claimpon which relief may be granted.

Plaintiff also purports tossert tort claims of negligeand intentional infliction of

emotional distress and a varietyather state law claims. But phaiff has yet to assert a proper

pleaded federal cause of action which preclsilggplemental jurisdiction over the state law
claims. Further, plaintiff fails to establishvdrsity of citizenship that could support diversity
jurisdiction over the state law claims. As notéd\e, to establish diversity jurisdiction plaintif
must allege diverse citizehip of all parties.Bautistg 828 F.2d at 552. Although the amende
complaint does allege that plaintiff is a citizenG#lifornia, it does nchdequately allege Virtu
Investments, LLC's state of incor@tion or principal place of busine$sSee28 U.S.C.
8 1332(c)(1) (corporation & citizen of both the ate of incorporation ahstate where principal
place of businesses located). Thus, plaintifffaded to establish diversity jurisdiction over his
claims?

Accordingly, the amended complaint mustdiemissed. Howeveplaintiff is granted

leave to file an amended complaint. Any amehdemplaint must allege a basis for this court

jurisdiction, as well as eognizable cause of action againgtraper defendant and sufficient fa¢

® The amended complaint alleges that Wirtvestments, LLC's principal place of
business is located in California, Colorado, Nkalexas, and “others.” ECF No. 3 at7. A

corporation, however, can only hamee principal place of businesghich is located in the state

“where a corporation’s officersmict, control, andanrdinate the corporiain’s activities.” Hertz
Corp v. Friend 559 U.S. 77, 92-93 (2010).

* Aside from the jurisdictional issue, plaintiffso fails to properly plead a state law cla
because her allegations are too vague and concltsprpvide defendants fair notice of the ba
for any of his claims.SeeTwombly 550 U.S. at 554.
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to support that cause of actiohopez v. Smitl203 F.3d 1122, 1126-27 (9th Cir. 2000) (en banc)

(district courts must afford pree litigants an opportunity to @md to correct any deficiency in
their complaints). Should plaintiff choose tie fan amended complaint, the amended complg
shall clearly identify the claims asserted asdoh defendant and set fothe factual allegations
against that defendant(s) which givge to a cause. It shall spec#ybasis for this court’s subje
matter jurisdiction. Any amended complainaliplead plaintiff's claims in “numbered
paragraphs, each limited as far as practicabéesiogle set of circumstances,” as required by
Federal Rule of Civil Procedure 10(b), and shalin double-spaced text on paper that bears
numbers in the left margin, as required by Easkastrict of CaliforniaLocal Rules 130(b) and
130(c). Any amended complaint shall also use dleadings to delineate each claim alleged
against which defendant or detiants the claim is alleged, @gjuired by Rule 10(b), and must
plead clear facts that suppe#dch claim under each header.

Additionally, plaintiff is infornmed that the court cannot refergdor pleadings in order tg
make an amended complaint complete. LocadéRAa0 requires that eaamended complaint be
complete in itself. This is because, as a general rule, an amended complaint supersedes
original complaint.See Loux v. Rhag75 F.2d 55, 57 (9th Cir. 1967). Accordingly, once
plaintiff files an amended complaint, the origimo longer serves any function in the case.
Therefore, “a plaintiff waives all causes of action alleged in the original complaint which ar
alleged in the amended complairit@ndon v. Coopers & Lybran®44 F.2d 811, 814 (9th Cir.
1981), and defendants not named in anrated complaint are no longer defendarierdik v.
Bonzelet963 F.2d 1258, 1262 (9th Cir. 1992). Finally, tbert cautions plainfi that failure to
comply with the Federal Rules of Civil Procedutes court’s Local Rules, or any court order
may result in a recommendation thiais action be dismisse&eeE.D. Cal. L.R. 110.

Accordingly, IT IS ORDERED that:

1. Plaintiff's request for leave to procaedorma pauperiSECF No. 2) is granted.

2. Plaintiff’s first amended complaintaésmissed with leave to amend, as provided
herein.
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3. Plaintiff is granted thirty days from thetda@f service of this order to file an amendé
complaint. The amended complaint must beadtieket number assignedttas case and must
be labeled “Second Amended Complaint.” Falto timely file an amended complaint in

accordance with this order will resultanrecommendation this action be dismissed.

DATED: October 4, 2017.
L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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