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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ROBERT LEE SCOTT, No. 2:16-cv-1634 TLN GGH (HC)
12 Petitioner,
13 V. FINDINGS AND RECOMMENDATIONS
14 | DANIEL PARAMO,
15 Respondent.
16
17
18 | Introduction and Summary
19 Petitioner, convicted of chilcholestation, filed a petition fawrit of habeas corpus pro se
20 | onJuly 15, 2016. ECF No. 1. On October 24, 20%pardent filed a motion to dismiss, ECF
21 | No. 15, after which petitioner sought permissiofillman amended petition, ECF No. 17. After
22 | receiving permission to do so on Novemb@&r 2016, ECF No. 18, he filed a first amended
23 | petition on December 22, 2016, ECF No. 21. (jReslent filed his answer on March 22, 2017.
24 | ECF No. 25. After receiving an extensiortiofie to file a traverse on May 12, 2017, ECF No.
25 | 32, petitioner’s traverse was filed on Ji® 2017, ECF No. 34. On April 18, 2018 petitioner,
26 | sought permission to file an amended repgmorandum, ECF No. 37, and the court took notice
27 | of the content of the document as an amendgubrese to the respondendisswer, ECF No. 38.
28
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Assertingsomeinconsistenies in a young victim’s tésnony, or that some factual
discrepancies exist, petitioner believes that sgthates with insufficient evidence. He also
brings forward a non-cognizable claim of bedenied advisory counsak well as two other
claims which are without merit (being asted without a warrant and cruel and unusual
punishment). For the reasons set féxehein, the petition should be denied.

Factual Background

The underlying facts in this casire explained by the ThiRistrict Court of Appeal’s

review of the petitiones appeal. The appellate court’s sumynarthe facts is consistent with

the court’s own review of the reviewAccordingly, it is provided below:

Defendant Robert Lee Scott Jr., appeals from a judgment of
conviction following a court trial Defendant was charged with four
counts related to allegations tha® molested his daughter, A.S.,
multiple times when she was ages seven through nine years old.
The information also alleged thae suffered three prior serious
convictions, one of which was ahimery conviction from Texas.
Defendant pleaded not guilty to the charges and denied the
enhancements. After an unsuccesbfarsdert motion, defendant
opted to represent himself at triaut requested advisory counsel,
which the court denied. Subseqgtlg, defendant waived his right

to a jury trial and following a court trial the court found defendant
guilty as charged. The court also found his prior convictions true.
After denying defendant’s motion wtrike the strike allegations,
the trial court sentenced defendémian indeterminate term of 223
years to life plus a deternate term of 60 years.

On appeal, defendant contends that: (1) the evidence was
insufficient to establish his guilt; (2) the trial court abused its
discretion in declining to appoirgdvisory counsel to aid him at
trial; (3) the trial court abused its discretion in denyingRuosnerd
motion to strike his prior strikes; and (4) the evidence was
insufficient to prove that his j@r conviction for a Texas robbery
was a serious or violent felony diying as a prior strike and the
serious felony enhancement. TiReople agree with defendant that
the case should be remanded for retrial on the strike allegation and
the five-year serious felony enhancement related to the Texas
robbery conviction.

We conclude that there is substantial evidence supporting
defendant’s guilt in this case where A.S.’s testimony was specific
enough under th@eople v. Jone$1990) 51 Cal.3d 294J¢nes)
test, and her testimony was not plegdly impossible or inherently

L [Fn. 1 in original excerpted texBeople v. Marsde(i970) 2 Cal.3d 118farsden).
2 [Fn. 2 in original excerpted texPeople v. Superior Court (RomerdQ96) 13 Cal.4 497
(Romero).
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improbable. We also concludeat the court did not abuse its
discretion in declining to appoint advisory counsel because
defendant failed to make the regjte showing of need. We do,
however, agree with defendant and the People that remand for
retrial on the Texas robbery strikdlegation is waanted, because

the evidence presented at trial vilesufficient to establish that this
conviction meet the definition of a California serious felony.
Lastly, we conclude that the coutid not abuse its discretion in
denying defendant’s motion taige the strike allegations.

We reverse and remand for retrés to the Texas robbery serious
felon allegation but affirm thpidgment in allother respects.

FACTUAL AND PROCEDUR AL BACKGROUND
The Charges

Defendant was charged in the Fifsnended Information with the
following counts:

Count One — Lewd and lascivious acts with a child under the age
of 14 (Pgn. Code 288, subd. (a)), occurring on or about November
30, 2006

Counts Two — Sexual intercourse or sodomy with a child 10 years
of age or younger (288.7, subd. (a)), occurring on or about and
between December 2, 2006 and July 13, 2007,

Count Three — Substantial sexual condueith a child under the
age of 14 (§ 288.5, subd. (a)), ontng on or about and between
July 14, 2007, and December 1, 2007,

Count Four — Sexual intercourse oodgomy with a child 10 years
of age or younger (888.7, subd. (a)), occumg on or about and
between December 23, 2008, and January 6, 2009.

The information also alleged thééfendant had suffered three prior
serious felony convictions(88 667, subds. (a)(i), 1170.12).

Marsden and Faretta Motions

In May 2011, a doubt was declared as to defendant’'s competence
and proceedings were suspended pursuant to section 1369. In June
2011, while proceedings had been suspended, the trial court heard
and denied aarsdenmotion for substitution of counsel. In July
2011, after counsel submitted the question of defendant’s
competency on the doctor's reports, the court found defendant
competent to stand trial. In August 2011, defendant filed and
withdrew Marsden and Farettd8 motions. In September 2011,

3 [Fn. 3 in original excerpted text] Undesignastatutory references ate the Penal Code in
effect at the time of the charged offenses.
4 [Fn. 4 in original excerpted texfaretta v. California(1975) 422 U.S. 806 [45 L.Ed.2d 562]
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defendant made anothéraretta motion. The trial judge gave
defendantfaretta warnings and granted his motion. In November
2011, defendant waived hight to a jury trial.

The Prosecution’s Evidence

The People presented A.S.’s tesiimg, a transcript and recording
of A.S.’s SAFE interview and ¢éhtestimony of D.W., A.S’s mother.

A.S. testified that defendant molested her exactly ten times between
November 2006 and just after Christmas 2008, when A.S. was ages
seven through nine years old. At the time of the trial she was
twelve years old. A.S. was born on July 14, 1999, and defendant
left the family home when she was fifteen months ®oldin
November 2006, defendant reunited with A.S.’s mother, D.W.,
when he came to visit her afthis release from prison, and they
were married on December 29, 2006. A.S. was seven years old at
that time and had beeaised by D.W. and D.W brother, K.W., in
Sacramento. A.S.’s uncle, KWoften took care of A.S. while
D.W. was working. When defendant moved into D.W.’s home he
began watching A.S. as well.

A.S. testified that during defendant’s first visit to the family home
after his release from prison, heghe@ molesting her. She testified
that the first time was while she was watching television with
defendant in the living room dnD.W. was taking a shower.
Defendant was sitting in a chair near the couch an asked A.S. to
come sit on his lap. When shelddefendant placed his hand down
her sweatpants inside her undeaw and felt around her vagina.
Defendant continued to touch A.®.this manner until they heard
the shower door closeDefendant then told A.S. to sit back on the
couch. When D.W. came out fraime shower, A.S. did not tell her
what happened. A.S. explainedathher mother had previously
instructed her to obey her father.

A.S. testified that the secondcident occurred approximately a
week after the first and incident and was the first act of sexual
intercourse. She and defendantevalone in the house while D.W.
was at work. Defendant told A.S. to go to her mother’s bedroom,
and he followed here. Defendant then directed A.S. to take off her
clothes and lay on the bed. As@moved her clothes as she was
instructed, and defendant removed blothes. Defendant then put
oil on his penis and climbed on tagd A.S. Defendant then had
sexual intercourse with his sevgear-old daughter. Defendant did
not say anything to A.S. while Herced himself on her but had a
“weird smile on his face.” The oil burned A.S.’s vagina. A.S.
testified that defendant kept hisnge inside her vagina until “white
stuff” came out between her legghich A.S. saw when defendant
got off of her. Defendant themstructed A.S. to change her
underwear and not to tell anyone whafppened. A.S. did not tell

(Faretta).

5 [Fn. 5 in original excerpted text] Defendant vsasving time in prison for most of A.S.’s earl

life.
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her mother about this second incident.

About two days later, again W& D.W. was working, A.S. was
sitting on the couch and watching television when defendant
instructed A.S. to go to the bedm and take her clothes off.
Defendant again had sexual imeurse with his daughter.
Defendant repeated this every tifme was alone in the house with
A.S. while her mother went tawork and K.W. was away, exactly
nine times (for a total of ten molestations including the initial
fondling).

A.S. testified that D.W. did navork often because she had a part-
time position working in the Arco Arena parking lot during
Sacramento Kings games but did not work during every game
because she did not have seniority. The last molestation occurred
shortly after Christmas in 2008. A.S. remembered that her mother
had gone to work and asked defant and A.S. to clean up the
Christmas tree. After they finisld cleaning up the tree defendant
again had sexual intercourse with A.S. as he had done on eight
other occasions. In January 2009, shortly after the last incident,
defendant left the home but maiimid telephone contact with A.S.
after that.

A.S. testified that she complained to her mother several times about
what defendant was doing to hefhe first time A.S. reported the
molestations to her mother, D.W. began crying. D.W. then
confronted defendant, and he dengty abuse. Even after A.S.
reported the molestations to hewother several times, defendant
continued to molest A.S. A.Stopped reporting to her mother
because she felt that her motheas not listening to her and as
determined to keep defendant in the home to provide A.S. with a
father and because D.W. grew up without a father in her life.

When A.S. was in the fourth gradin November 2009 she went on

a trip to Six Flags and confided anfriend, F.J., that her father had
been having sexual intercourse witér. About a week later, A.S.
was called to the principal's fice at school regarding the
molestation allegations, which F.dad reported. The principal,
Flora Reed, appeared to know abadiat A.S. had told F.J. The
principal asked A.S. why she hadtmeported the molestation to an
adult and told her that she should have one so. Ms. Reed then
arranged for A.S. to speak with a police officer at the school. A.S.
told the officer that during several the incidents defendant put his
penis in her buttocks. However,taal, A.S. explained that she did
not understand about sex at the time of the report. To her,
defendant was “touching [her] vagi and [her] butt when his penis
went in the front.” But defendantfgenis never went “in [her]butt.”
She further clarified that each time defendant put his penis inside
her vagina, he penetrated inside b# the way to the base of his
penis. When the prosecutor ask&.S. how defendant penetrated
her, she said that he went “[a]ll the way to the butt,” which was
similar to her initial statement to the police officer at her school.

During her cross-examination, A.Sstéied that defendant gave her
a cell phone for her eighth iday. Defendant bought the phone
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for A.S. after winning $20,000 ithe lottery. Although the phone
was a birthday gift, A.S. believedahit was also a gift in exchange

for sexual intercourse because her mother did not want her to have
a phone due to her age. Nevertheless, D.W. paid the monthly cell
phone bill. A.S. believed that if sltontinued to allow her father to
molest her he would comtile to give her gifts.

A.S.'s SAFE Interview

A.S.’s trial testimony was gendisa consistent with her SAFE
interview, conducted on Apri22, 2010. A video of the SAFE
interview, People’s Exhibit 1, as played during the trial, and the
transcript of the interview, People’s Exhibit 1-A, was also admitted
as evidence. During her SAHBterview, A.S. described many
details about the molestationsatimatched her trial testimony and
included some details that were r#veloped by counsel at trial.
For example, A.S. explained that the first molestation occurred on a
Friday night after the family we out for pizza, the day after
defendant came to Sacramentovisit following his release from
prison. She also explained théiring the first molestation when
defendant had A.S. sit on hispladefendant toueed inside her
“front part.” She was able to de#e in detail, consistent with her
trial testimony, what she was amng, where she and defendant
were positioned in the living roorand how defendant touched her.
She stated that when she triednbove away from defendant, he
pulled her back on his lap. She said that defendant had a “weird
kinda laugh” while he was touaig her. Later in the SAFE
interview, A.S. clarified that dendant touched hdront area and

her back area at the same time with his hand and arm. Specifically,
she said that he touched in beem her buttock. Importantly, A.S.
stated that her mother “came dothe hallway” after getting out of

the shower but never mentioneck tivorld “upstairs” or anything
implying that there were stairs the home during the course of her
SAFE interview.

During the SAFE interview, A&. also described the next
molestation when defendant took her to her mother’s bedroom in
detail and consistent with henal testimony. Shesaid that this
second molestation occurred onweekend day during the late
afternoon or early evening while her mother was at work. A.S.
recalled that she was alone in the house with defendant for
approximately two hours between the time her mother left for work
and the time her uncle returned home. She explained that defendant
put baby oil on his penis, and whea had intercourseith her, it
burned and hurt her. She said tehé did not think that defendant
cared that he was hurting her. Adiso said that defendant had his
hands on her shoulders while he was having intercourse with her
holding her down on the bed wheshe tried to move. She
explained that defendant movagd and down for a while and then
“eventually white stuff came out.”She said that defendant then
took a towel and rubbed off “the white stuff,” instructed A.S. to
change her underwear, and put the bed sheets in the washing
machine.

I
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A.S. also described the last mstigtion during her SAFE interview,
explaining that it was after Christsxavhen she was nine years old.
She remembered that the pine needles from the Christmas tree were
shedding on the floor, and D.W. dhasked defendant and A.S. to
clean up the Christmas tree while she was at work. She said that
after cleaning up the tree and puttiih in the dumpster, defendant

told her to “go in the bedroom with him and the same thing
happened again.” She said thatd@used her “front part” to burn
because he used petroleum jelly.

A.S. also reported that after her timexr kicked defendant out of the
house in January 2009, A.S. woudtll talk to him on the phone,
often on a three-way call with heegbrother. Consistent with both
her testimony and F.J.’s staterhéater admitted in evidence by
defendant, A.S. explained that she told F.J. about the molestations
in November 2009, almost a year aftiee last molestation. While
A.S. had told her mother abouethbuse several times early on, she
stopped reporting it to her mother because her mother did not
believe her. A.S. stated th&.W. thought A.S. did not want
defendant in the home.

Finally, A.S. reported that on one occasion, while her mother was
watching a movie in the bedroomefendant was on the computer
in the living room looking at pormwaphic web sites. A.S. walked
by him, and defendant called her to sit on his lap while he was
looking at the videos. A.S. said that he searched for “how to have
better sex” on the computer in front of her and opened videos of
people having sexual intercourseA.S. said that she told her
mother, “mom, look what daddy’s doing,” but when her mother
came into the living room defendamid already closed the videos.
A.S. also reported that later on D.W. told her that there were similar
allegations against defendant in 1995.

D.W.’s Testimony

D.W. testified that she married defendant in December 2006 and
divorced him in December 2008. She and defendant had a child,
A.S., together about seven and a half years before they married.
D.W. testified that defendant letlhe home when A.S. was about a
year old and returned to live withem when A.S. was seven years
old in January 2007. She explaindet defendant was paroled in
California in 2006 and began visiting in November 2006. He
visited “a lot” until he moved ito their home in January 2007 he
would stay two to three days, sometimes during the weekend and
sometimes during the week. Shesaalkestified that at one point
during their two-year marriagelefendant moved out of her home
for a few months.

D.W. began working at the Arco Arena parking lot a couple of
weeks after defendant moved in. She worked intermittently and
usually during the evenings. Intad D.W. worked during five or

six Kings games that season because she started working mid-
season and did not have seniority.W. further testified that A.S.

and defendant were often alone in the house together on the
occasions she worked. When he first moved into the house,
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defendant did not have permissimnpick up A.S. from school, and
she would often stay at an afterschool program until 6:00 p.m. At
some point after he moved inteethouse, defendant was allowed to
pick up A.S. from school as well.

In early 2007, A.S. reported to her mother that defendant was
touching her inappropriately. D.Wsaid that A.S. complained
about the touching more than cen When D.W. confronted
defendant about the allegationsdenied it and began crying. She
then asked A.S. if she was sure tihdtappened and told her, “Well,
[A.S.], if he did it he did it. Budon’t say he didk just because you
don’t want him here.” D.W. tesidd that A.S. never retracted her
accusations. At one point afté&.S. reported the abuse to her
mother again, D.S. warned hshe could be removed from the
household if defendant was molesting her and that she could get in
trouble for making a false statenteih she falsely reported the
abuse. She explained that she md want to believe A.S. because
she loved defendant and wanted to stay with him. She thought that
A.S. just resented their relationgtand wanted defendant out of the
house. D.W. testified that at t@s, when she and defendant were
holding hands, A.S. would cometbeen them. She thought that
A.S. was lying because she had lied sometimes in the past.
Consequently, D.W. only confronted defendant about A.S.'s
allegations once despite the fact that A.S. reported it to her other
multiple times.

D.W. confirmed A.S.'s testiony that defendant bought a cell
phone for A.S. when she was sewaars old. D.W. did not want
A.S. to have a cell phone at that age, but defendant bought a phone
for A.S. anyway. However, D.Wpaid the monthly phone bill.
A.S. lost the cell phone at one point and became angry. D.W. felt
that defendant gave A.S. too magifts and toys; however, she said
they were usually given on appropriate occasions such as holidays
and birthdays. She also confirmed A.S.'s testimony about the
report to the principal. D.W. séfied that in November 2009, the
principal at A.S.’s school, Ms. Rd, contacted D.W. and informed
her that A.S. reported that she had been molested. By this time,
D.W. and defendant had beéivorced for nearly a year.

Defense Evidence

Defendant testified in his own defge. Additionally, he presented
testimony from two physicians who examined A.S. after she
reported the abuse, K.W.’s testimoayd F.J.’s witness statement.

Defendant’s Testimony
Defendant denied ever touching A.S. inappropriately.

Defendant testified that he met\. in 1998 after he was released
from federal custody for a bank robbery conviction. Defendant
admitted that prior to that conviction, he had been convicted and
served time in prison for anothesbbery in Texas. He admitted
that he was convicted of attempted robbery on September 1, 1977,
in Los Angeles County, and mwacted of bank robbery on

8
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December 8, 1985 in the United @&tDistrict Court of the
Southern District of California.

Defendant explained that D.Wedtame pregnant with A.S. several
months after he began dating heRefendant testified that after
A.S. was born in July 1999, defenddaabk care of her part of the
time and then fulltime once D.W. rehed to work in November.
In May 2000, federal marshals asted defendant for failing to
report to probation, and he was s#rred back to San Diego.
Several months later, in Augu2000, defendant was transferred
back to Texas on a warrant for a parole violation. Defendant
testified that while imprisoned ifexas, he completed his Associate
of Arts (“AA”) degree, earned aertificate in data processing,
became a peer health educator padicipated in a youth outreach
program.

Defendant was paroled to Pomor@alifornia, where his family
lived, in November 2006, however, Hew directly to Sacramento

to visit D.W. and A.S. for the @ekend before reporting to Pomona.
He arrived late at night and did not see A.S. until the next day. As
A.S. described in her testimonyetimext day was a school day for
her, and the family went out for pizza that night. However,
defendant denied touching A.S. whileW. was in the shower that
night. Defendant testified thateliollowing day, the family went to

a miniature golf coursend defendant disciplined and spanked A.S.
because she nearly hit several people with the golf balls. He
testified that after he disciplideA.S., she had a tantrum and told
him, “I am going to get you if it's the last thing | do.” Later that
month for Thanksgiving and agafar Christmas, D.W. and A.S.
visited defendant in Pomona.During the Christmas visit on
December 29, 2008, defendamd D.W. were married.

After he and DW were married, defendant’s parole was transferred
to Sacramento and he moved into D.W.’'s home. Defendant had
visited D.W. and A.S. frequently fwre his parole was transferred.
Defendant testified that D.Wwas not working during this time
period and did not get the job Atco Arena until April 2007. In
March 2007, defendant began working in construction and
continued that work until the emaf the year. In November and
December of 2007, he worked fulltime for a senior citizens’ home.
Defendant contended that he worked mostly fulltime throughout the
year of 2007 and was home alone with A.S. on only a few
occasions.

Defendant testified that while heas living with D.W. and A.S., he
observed A.S. watching telewisi shows that he believed were
inappropriate for a child of her agsuch as Jerry Springer and Dr.
Phil. He stated that A.S. accused him of raping her during the
summer of 2007. Defendant claich¢hat both D.W. and K.W.
lectured her for lying, and D.Wasked A.S. whether she wanted to
get her mother and uncle in troublde said that he cried following
A.S.’s accusation because he thougtdt his own child did not
want him in the house. He admdtéhat he and A.S. did not get
along, and A.S. did not want f@@dant and her mother holding
hands and being affectionate. Later in 2007, the family went to

9
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counseling together. Defendanttiiésd that the cell phone he gave
A.S. was a compromise gift for her birthday because she really
wanted a dog and D.W. did not mtaanimals in the home or the
yard. He also explained that tbaly other gifts he purchased for
A.S. were Christmas gifts that were not exorbitant.

By the end of 2007, defendanhda D.W. were having marital
problems, and D.W. filed foa divorce in early 2008. Between
January 7, 2007 and April 160@8, defendant served time in
“Rancho pic] Consumnes Correctional @ter” for another parole
violation. When he was releashd moved to a transitional living
facility in Rancho Cordova. Defeant testified that during this
separation from his wife, D.Wstill wanted to continue a
relationship with him but no longevanted to be married to him
because she was concerned that he would ruin her credit.
Defendant moved back into D.W.'s home in May 2008. The
divorce was finalized on Decemi#r2008. That month, defendant
stayed at his father's home Romona until around December 29 or
30, when he returned to find thBtW. had packed all his clothes
and was dating another man. H®oved out of D.W.'s home
permanently on January 6, 2009.

Defendant testified that in November 2009, A.S. called defendant to
tell him that she wanted variotsys and a video game console for
Christmas. Defendant did notvea job at that time and was
unable to get A.S. any Christmas giftHe claimed that he did not
hear from her again after that, and then in June 2010, Detective
Lawrie contacted him to intelew him about the molestation
accusations. In August 2010 poliofficers came to his father’s
home in Pomona with a warrant tais arrest, and he turned himself
in.

Medical Expert Testimony

Defendant called Dr. Angela Rosasnedical child abuse expert, to
testify. Dr. Rosas examined $\.on January 7, 2010, which was a
little over a year after the last reported molestation. Dr. Rosas
testified that A.S.’s anal and genital examinations were normal.
However, these findings did not canfi or negate A.S.’s report that
she was sexually abused. Dr. Rosas testified that she would expect
to find a normal examination in aitthwho reported nine instances

of vagina penetration over thewse of approximately two years,
“particularly in a child who is examined years after the last
episode.” Based on her experience of examining over 2000
children in A.S.’s age range for child sexual abuse and the literature
involving studies on the subject, after a child sexual abuse victim
heals, it is impossible to disguish a child’s examination with
healed trauma from a normal child’s examination approximately 80
percent of the time.

Dr. Sammy Chang, A.S.’s pediatrician, also testified. Dr. Chang
testified that he treated A.S. forgiaitis, with symptoms of vaginal
itching and painful urinationpn October 13, 2009. Dr. Chang
could not say whether the vaginitis could have been caused by a
sexual encounter nine to ten mon#exlier. His records for A.S.
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did not note any other complairg§vaginal itching or burning.
K.W.’s Testimony

Defendant also called K.W., A.S.’s uncle. K.W. identified the
family home where he continuesreside with A.S. and D.W., and
stated that it is a single-story homie testified that at some point
during 2006, his hours at work chadgend he would leave work at
4:45 p.m. instead of 2:45 p.m. Hestified that defendant did not
work during 2007. K.W. explained that he would pick up A.S.
from school when D.W. was unablo do so. Although the precise
duties were unclear, K.W. also testified that A.S. attended an
afterschool program during 2006 and 2006 where she would
sometimes stay at school until 6:00 p.m., and other times, one of
her parents or uncle would pickrhgp earlier. K.W. also testified
that during the years of 2006, 2007, and 2008, defendant and A.S.
were alone in the house together two or three times during the week
and nearly every weekend th&W. worked. Finally, K.W.
recalled that after defendantow the lottery, he gave K.W. $300
and purchased a computer and desk for the family.

F.J.'s Statement

A.S.’s friend who reported the molestations to the principal, F.J. did
not testify; the parties stipukd that her testimony would be
consistent with her witness statemh contained in Defense Exhibit

H if called to testify. F.J. made the statement to Detective Lawrie
on September 22, 2010, almost a year after A.S. reported the
molestations to F.J. Detective Lawrie summarized F.J.’s statement
to him as follows: “My friend [A.S.}old me when she was 3 or 4
years old her dad raped her. Shd tae this when we were at Six
Flags last year. We were ornride and she mentioned it and she
told me not to tell anybody. Sheddit go in to detds except that

if she lets him do it to her then he will buy her whatever she wants.
She didn’t tell me what he bought her though.”

Police Officer Testimony about Interviews with A.S.

With prosecutor’'s agreement, defendant was allowed to introduce
the preliminary hearing testimony given by the investigating
officers concerning their interviews of A°S.

Detective Dean Lawrie testified that he observed A.S.’s SAFE
interview and summarized his recollection of A.S.’s statements
during the interview. In gendrahe accurately described the
interview. However, he incorrectly testified that during her SAFE
interview, A.S. “stated that the second time something happened he
had hergo upstairsinto the mother’s bedroom and he had her take
her clothes off.” (Italics added.) A.S. did not use the words
“upstairs,” “downstairs,” “stairs,br any similar words in her SAFE

® [Fn. 6 in original excerpted text] Defendanititthe court that both officers were unavailable]

one was on vacation and the other was on paternity leave. The prosecutor acknowledged
was unable to subpoena either witness.

11
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interview, which is significant dcause the alleged molestations all
occurred in the family’s one-story house.

Officer Paul Curtis testified at the preliminary hearing that he
interviewed A.S. in November 2009 following her school
principal’s report of the molestation. He stated that A.S. reported
that her father had sexual intercaurgith her ten times and that he
“stuck his penis in her butt approximately three to four times.” He
said A.S. told him that during the molestations, defendant took her
to the bedroom but he did not réoa.S. describing the location of
the bedroom as upstairs or downstai@fficer Curtis testified that
A.S. reported the first molestati occurred right after defendant
returned to the family home taf his release from prison. The
second incident occurred in December 2006.

Verdict

The trial court found defendant guilags charged. In discussing the
reasons for the conviction, the cbexplained to defendant that it
found A.S. credible and defendantiedible: “I am convinced that
the accusation that she ha[d] maatginst you is truthful, that it
was not made to get you out thie home.” The court went on to
explain that because defendantswalready out of the home and
divorced from D.W. nearly year before A.S. confided in F.J., A.S.
“had no motive to repeat the accusation to F.J. or to stand by it in
subsequent contacts with law erd@ment and testify here at trial.”
Additionally, the court reasoned thatS.’s various accounts of the
molestations were “substantially consistent” with one another. The
court said, “There are discreparceround the edges, | believe, but

| believe that they can be accouhfer based on, perhaps, in some
cases, misunderstanding of whae stias saying.” While the court
agreed with defendant that the it and the circumstances of the
initial fondling raise[d] a plausibtly question,” after considering all
the evidence and testimony, the court concluded “beyond a
reasonable doubt that it occurred Similarly, the court was
convinced that even if defendantieorrect that A.S.’s accusation

of exactly ten molestations was not temporally plausible, there was
sufficient evidence of “at least five [instances of sexual intercourse]
covering the time periods that were alleged in connectisigd [
with Counts 2, 3 and 4.”

The court pointed out that its neict was not based on defendant’s
prior convictions: “I would havdéound the accusations to be truth
[sic] beyond a reasonable doubt even if you had no prior criminal
record.” The court explained tdefendant, “the decision for me
was based substantially on [AS testimony, | believe your
testimony that suggests an alié@nd suggests that you were in
Southern California during criticaimes. I'm not persuaded that
they exclude the possibility thatetalleged crimes occurred within
the time frames stated in the charging document. [{] Your alibi was
not sufficiently detailed to excludbe possibility that they occurred
during those times. . .. [1] | beve there was ample opportunity
available for what [A.S.] alleged occurred to have occurred.”
Finally, the court noted that ibind D.W.’s testimony substantially

12
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credible and that K.W.’s testony did not affect the result “one
way or another.”

People v. Scott, No. C069942, spli op. at 1-8 (Cal. Ct. App. May 1, 2015).

AEDPA Standards

The statutory limitations of the power of fedlecourts to issue habeas corpus relief for
persons in state custody is provided by 28 U.S.C. § 2254, as amended by the Antiterrorisy
Effective Death Penalty Act of 1996AEDPA”). Section 2254(d) states:

An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgmeot a State court shall not be
granted with respect to any clativat was adjudicated on the merits
in State court proceedings unleiss adjudication of the claim--

(1) resulted in a decision thatas contrary to, or involved

an unreasonable application of, clearly established Federal
law, as determined by th8upreme Court of the United
States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented
in the State court proceeding.

For purposes of applying § 2254(d)(1), cleatyablished federal lamonsists of holdingy
of the United States Supreme Court at thetohthe last reasonetiate court decision.

Thompson v. Runnels, 705 F.3d 1089, 1096 (9th Cir.2(xit¥)g Greene v. Fisher, 565 U.S. 3

39 (2011)); Stanley v. Cullen, 633 F.3d 852, 859 @tt2011) (citing Williams v. Taylor, 529

U.S. 362, 405-406 (2000)). Circuit precedent maybeotused to refiner sharpen a general
principle of Supreme Court jurigpdence into a specific legal ruleat th[e] [Supreme] Court ha

not announced.” _Marshall v. Rodgers, 569 B&.63-64 (2013) (citin@arker v. Matthews,

587 U.S. 37, 48 (2012). Nor may it be used to “detee whether a particular rule of law is so
widely accepted among the Federal Circuits thabitld, if presented tth[e] [Supreme] Court,

be accepted as correct. Id. A staburt decision is “contrary to” clearly established federal |
if it applies a rule comadicting a holding of the Supreme Cobar reaches a result different fror

Supreme Court precedent on “mathyiandistinguishable” facts. Rre v. Vincent, 538 U.S. 634

640 (2003). Under the “unreasona@fmplication” clause of § 2254(d)(1), a federal habeas cc

may grant the writ if the state court identifteg correct governing legprinciple from the
13

n and

U7

=)

urt




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Supreme Court’s decisions, but aasonably applies that princigtethe facts of the prisoner’s

case._Lockyer v. Andrade, 538 U.S. 63, 75 (2003); Williams, supra, 529 U.S. at 413; Chia

Cambra, 360 F.3d 997, 1002 (9th Cir.2004). In thyswre, a federal habeas court “may not iss
the writ simply because that court concludegsrndependent judgmentatthe relevant state-
court decision applied clearly ebtshed federal law erroneousdy incorrectly. Rather, that

application must also be unreasonable.” Williagwpra, 529 U.S. at 412. See also Schriro v

Landrigan, 550 U.S. 465, 473 (2007); Lockyer, supR38 U.S. at 75 (it is “not enough that a

federal habeas court, ‘in its independent revadihe legal question,’ is left with a ‘firm
conviction’ that the state cousas ‘erroneous.” “A state cotis determination that a claim
lacks merit precludes federal habeas relief ag ks ‘fairminded jurists could disagree’ on the

correctness of the state ctsidecision.” _Harrington v. Richter, 562 U.S. 86, 101 (2011)

(quoting_Yarborough v. Alvarado4% U.S. 652, 664 (2004)). Accordingly, “[a]s a condition f

obtaining habeas corpus from a federal coustate prisoner must shahat the state court’s
ruling on the claim being presented in federal caas so lacking in justification that there wal
an error well understood and comprehended istiag law beyond any possibility for fairminde

disagreement.”_Harrington, supra, 562 U.S. at 103.

The court looks to the lastasoned state court decisiontlas basis for the state court

judgment. _Stanley, supra, 633 F.3d at 859; Robinson v. Ignacio, 360 F.3d 1044, 1055 (9t

Cir.2004). If the last reasonedsd court decision adopts arsstantially incorporates the

reasoning from a previous state court decision, this court may considelelsations to ascertain

the reasoning of the last decision. Edigav. Lamarque, 475 F.3d 1121, 1126 (9th Cir.208i7)

bang. “[Section] 2254(d) does notqaire a state court to give reas before its decision can k

deemed to have been ‘adjudicated on the mérikgarrington, supra, 562 U.S. at 100. Rather,

“[w]hen a federal claim has beeregented to a state court and the state court has denied re
may be presumed that the state court adjudidatdlaim on the merits in the absence of any
indication or state-law procedunalinciples to the contrary.”dl at 99. This presumption may
overcome by a showing “there is reason to tlsioke other explanation for the state court’s

decision is more likely.” 1d. 89-100. Similarly, when a s&atourt decision on a petitioner’'s
14
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claims rejects some claims but does not expreskiyess a federal claim, a “federal habeas c
must presume (subject to rebuttal) that the f@dgaim was adjudicated on the merits.” Johns

v. Williams, 568 U.S. 289, 293 (2013). When itisar, however, that a state court has not

reached the merits offeetitioner’s claim, the deferential stiard set forth in 28 U.S.C. § 2254
does not apply and a federal habeas court reustw the claim de novo. Stanley, supra, 633

F.3d at 860; Reynoso v. Giurbino, 462 F1399, 1109 (9th Cir.2006); Nulph v. Cook, 333 F.J

1052, 1056 (9th Cir.2003).
The state court need not hasited to federal authority, @ven have indicated awarenes

of federal authority in arrivingt its decision._Early v. Packé&37 U.S. 3, 8 (2002). Where the

state court reaches a decision on the meritptavides no reasoning to support its conclusion
federal habeas court independemdlyiews the record to determinvhether habeas corpus relig

is available under § 2254(dgtanley, supra, 633 F.3d&6G0; Himes v. Thompson, 336 F.3d 84

853 (9th Cir.2003). “Independent review of tleeard is not de novo review of the constitutiot
issue, but rather, the lyrmethod by which we can determineether a silent state court decisi
is objectively unreasonable.” ldt 853. Where no reasoned demisis available, the habeas
petitioner still has the burdesf “showing there was ne@asonable basis for the state

court to deny relief.”_Harrington, supra, 562 Ua§98. A summary denial is presumed to be

denial on the merits of the f@ner’s claims._Stancle v. Clay, 692 F.3d 948, 957 & n. 3 (9th
2012). While the federal court cannot analyze st the state court did when it issued a
summary denial, the federal courtist review the state court record to determine whether th

was any “reasonable basis for the state coutetyy relief.” Harringdn, supra, 562 U.S. at 98.

This court “must determine what arguments ewoties ... could have sumped, the state court’s
decision; and then it must ask whether it isgide fairminded jurists add disagree that those

arguments or theories are inconsistent withapplication was unreasomalpequires considerin
the rule’s specificity. The more general thkeeyghe more leeway courts have in reaching

outcomes in case-by-case determinations.” Id. at(@0ating Knowles v. Mirzayance, 556 U.

111, 122 (2009)). Emphasizing the stringency f $fandard, which “stops short of imposing

complete bar of federal court relitigation of claims already rejected in state court proceedir
15
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the Supreme Court has cautioned that “evstiang case for relief does not mean the state

court’s contrary conclusion was unreasonabld.”at 102 (citing Lockyer v. Andrade, 538 U.S|

63, 75 (2003)).
The petitioner bears “the burden to demonstizdeé ‘there was no reasonable basis for

state court to deny relief.””_Walker ¥artel, 709 F.3d 925, 939 (9th Cir.2013) quoting

Harrington, 562 U.S. at 98. Circuit precedent mayhaotused to refine or sharpen a general

principle of Supreme Court jurigpdence into a specific legal ruteat th[e] [Supreme] Court has

not announced.” Marshall v. Rodgers, supra, 562 &t 64. Nor may it be used to “determine

whether a particular rule holding a prior decision of [th&upreme] Court.”_Id. at 102.

the

“Evaluating whether a rule of law is so widelgapted among the Federal Circuits that it wopld,

if presented to th[e] [Supreme] Court, be accogpte correct. _Id. A ate court decision is
“contrary to” clearly established federal lawtifpplies a rule contracting a holding of the
Supreme Court or reaches a result diffefesvh Supreme Court precedent on “materially

indistinguishable” facts. Re v. Vincent, 538 U.S. 634, 64P003). Under the “unreasonable

application” clause of § 2254(d)(la federal habeas court mawgr the writ if the state court
identifies the correct goveny legal principle from th&upreme Court’s decisions, but

unreasonably applies that prin@gb the facts of the prisonecase._Lockyer v. Andrade, 538

U.S. 63, 75 (2003); Williams, supra, 529 U.S. at 413; Chia v. Cambra, 360 F.3d 997, 1002

(9th Cir.2004). In this regard, a federal habsasgt “may not issue the writ simply because that

court concludes in its independgudgment that the relevanase-court decision applied clearly
established federal law erroneously or incdiyecRather, that apation must also be

unreasonable.” Williams, supra, 529 U.S482; see also Schriro v. Landrigan, 550 U.S. 465

473 (2007); Lockyer, supra, 538 U.S. at 75 (itnst‘enough that a federal habeas court, in itg

independent review of the legal gtien, is left with a ‘firm conwtion’ that the state court was

‘erroneous.’ A state court’s determination thatam lacks merit precludes federal habeas relief

so long as ‘fairminded jurists could disagrea’the correctness of the state court’s decision.”

Harrington, supra, 562 U.S. at 1§dotingYarborough v. Alvarado, 541 U.S. 652, 664 (2004).

Accordingly, “[a]s a condition foobtaining habeas corpus from a federal court, a state prisoner

16
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must show that the state court’s ruling ondlam being presented in federal court was so
lacking in justificatiorthat there was an error well undexsd and comprehended in existing law
beyond any possibility for fairminded dgg@ement.”_Harrington, 562 U.S. at 103.
With these principles in mind the cotutns to the merits of the petition.
Petitioner’'s Writ
Petitionerraisesthefollowing grounds for relief in his petition:
1. Petitioner was denied due process insafathe evidence against him at tria
was insufficient to support siconviction. ECF No. 21 at 6.
2. Petitioner was denied due process wtientrial court refused to appoint
advisory counsel to assist him orfeeterminated appointed counsel and

elected to defend himself pro se._Id. at 10.

3. Petitioner was denied due process when he was arrested without a warrant an

timely appearance before a magistrate. Id. at 11.
4. Life sentence was cruel and unusual.
Petitioner seeks acquittal arelease as the proper remedis case._Id. at 18.
Discussion

A. Claim 1: Sufficiency of the Evidence

“A petitioner for a federal writ of habeasrpus faces a heavy burden when challenging
the sufficiency of the evidence used to obtastate conviction on fecld due process grounds.|

Juan H. v. Allen, 408 F.3d 1262, 1274 (9th Cir.200S)fficient evidence supports a conviction

if, viewing the evidence in thegiht most favorable to the prosgion, any rational trier of fact

could have found the essential elementthefcrime beyond a reasonable doubt. Jackson v.
Virginia, 443 U.S. 307, 319, 99 S.Ct. 2781, 61 L.ER4 (1979). “After AEDPA, we apply the
standards of Jackson with an additional tayfedeference.” _Juan H. v. Allen, 408 F.3d 1262,

1274 (9th Cir. 2005). See also the AEDPA stadslaet forth above. Moreover, petitioner's
challenge to the sufficiency of evidence based edibility of the witnesses is not cognizable |n

an insufficient evidence claim._See McMillanGomez, 19 F.3d 465, 469 (9th Cir.1994); see

also Schlup v. Delo, 513 U.S. 2880 (1995) (recognizing that tleeedibility of witnesses is
17
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generally beyond the scope of suf#iccy of the evidence review).

Therefore, when a challenge is brougtegihg insufficient evidence, federal habeas
corpus relief is availablif it is found that upothe record evidence adduced at trial, viewed ir
the light most favorable to thegsecution, no rational trier of facobuld have found “the essent
elements of the crime” provenymnd a reasonable doubt. Jacksampra, at 319. In Jackson t

Supreme Court articulatedtwo-step inquiry for consideriragchallenge to a conviction based

sufficiency of the evidence. United StatedNevils, 598 F.3d 1158, 1164 (9th Cir. 201€) (
bang.

First, a reviewing court mustoonsider the evidence presented at
trial in the light most favorabl¢éo the prosecution. Jackson, 443
U.S. at 319, 99 S.Ct. 2781...[W]hen “faced with a record of
historical facts that supportmflicting inferences” a reviewing
court “must presume—even if it does not affirmatively appear in
the record—that the trier of fact resolved any such conflicts in favor
of the prosecution, and must deferthat resolution.” Id. at 326, 99
S.Ct. 2781; see also McDanielBrown, 130 S.Ct. at 673—74.

Second, after viewing the evidencetire light most favorable to
the prosecution, the reviewing counust determine whether this
evidence, so viewed, is adequatealiow “any rational trier of fact
[to find] the essential elements the crime beyond a reasonable
doubt.” Jackson, 443 U.S. at 319, 99 S.Ct. 2781.

[..]

At this second step, we must reverse the verdict if the evidence of
innocence, or lack of evidence of [guis such that all rational fact
finders would have to conclude that the evidence of guilt fails to
establish every element of theme beyond a reasonable doubt.”

Id. at 1164—65.
And, where the trier of fact could draw confiliy inferences from the facts presented, one
favoring guilt and the other not,glreviewing court will assign éhone which favors conviction.

McMillan v. Gomez, 19 F.3d 465, 469 (9th Cir. 1998owever, the mere fact that an inferen

can be assigned in favor of the government's dags not mean that the evidence on a dispu
crime element is sufficient—the inference, alavith other evidence, must demonstrate that g
reasonable jury could find the element beyondasonable doubt, i.e., “[a] reasonable inferer
is one that is supported by a ahaf logic, rather than mere egpulation dressed up in the guise

evidence.” _United States v. K&ig, 800 F.3d 1017, 1024 (9th Cir. 2015).
18
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The discussion by the Court of Appeal iscolirse, the starting place for discussion of

this issue:

Defendant contends there is iffgtient evidence to support his
convictions for all four counts. Hergues that because there was no
medical evidence demonstratingfeledant sexually abused A.S.,
“the case rested entirely on A.S.’srdd He contends that the trial
court’s finding that A.S.’s testimony was credible “is not supported
by substantial evidence and [] iestimony in certain regards falls
into the category of inherently probable and thus insufficient to
sustain a finding of guilt.” Toupport this assertion, defendant first
argues that A.S.’s testimony was improbable because it is illogical,
and therefore unlikely, for a chilcholester to begin molesting a
child with no knowledge of what her reactions might b8econd,

he argues that A.S.’s testimony irtherently improbable because
defendant was absent from the o nd in Southern California
during the time when the secomiblestation allegedly occurred,
which A.S. testified occurredabout a week after the first
molestation. Third, defendant pté to inconsistencies between
A.S.’s investigative interviewsnd her trial testimony regarding
whether the molestations occurred in an “upstairedroom and
whether defendant sodomized A.Bourth, defendant contends that
A.S. had a history of lying. Ldgt defendant argues that A.S.’s
testimony is improbable because he was not alone with her in the
home very often during the giment two-year time period.

When we review a claim that the evidence was insufficient to
support a conviction, “the relevant question is whether any.
rational trier of fact could haved@ind the essential elements of the
crime beyond a reasonable doubtJagkson v. Virginig1979) 443
U.S. 307, 319 [61 L.Ed.2d 560, 573Jatkson. Under this
deferential standard, we “must rew the whole record in the light
most favorable to the judgmemielow to determine whether it
discloses substantial evidence that is, evidence which is
reasonable, credible, and of solid value — such that a reasonable
trier of fact could find the dendant guilty beyond a reasonable
doubt.”  (People v. Johnson(1980) 26 Cal.3d 557, 578.)
Substantial evidence includesratimstantial evidence and the
reasonable inferences flowing from itln fe James D(1981) 116
Cal.App.3d 810, 813.) *“Conflictsnd even testimony which is
subject to justifiable suspicion do not justify the reversal of a
judgment, for it is the exclusive province of the trial judge or jury to
determine the credibility of a witness and the truth or falsity of the

" [Fn. 7 in original excerpted text] We grerplexed by defendant’s argument that A.S.’s
testimony was improbable because “[i]t is simply not likely that [defendant] would return hq
after a six year absence anithano knowledge of what kind of child A.S. was and what her
reactions might be, [and] immediately put his hands down her pants while her mother was
shower.” In his reply brief defendant doublesvdoon this argument and claims that the first
molestation “defies logic.” Whileve agree that this behavior weenseless and illogical, as is
typical among child molestations, we disagree thatsenselessness oksally assaulting a chil
while her mother is in the shower provides defent an improbabilitgprgument on appeal.
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facts upon which a determination depends.Pedple v. Maury
(2003) 30 Cal.? 342, 403 Kaury).) While defendant concedes
that these are the applicable staddahe would seemingly have us
ignore them.

The People contend that the evidemeeets the three-part test of
Jones, supra5l Cal.3d at page 316, which defendant did not
reference in his briefing. We agree. Jonesour Supreme Court
addressed the evidentiary difficelsi presented when children are
molested over a period of time bynseone close to them. In such
cases, the child “may have noaptical way of recollecting,
reconstructing, distinguishing or identifying by ‘specific incidents
or dates’ all or even gnof such incidents.” I¢. at p. 305.) The
Jonescourt balanced competing concerns presented in these cases:
a child molester should not bemunized from criminal liability
merely because he molested histim repeatedly over an extended
time period, yet a defendant has a due process right to notice of the
charges against him and a reasdmapportunity to defend against
those charges. Iid.) Rejecting the argument that generic
testimony is inherently insufficient, théonescourt reasoned: “It
must be remembered that even generic testimony (e.g., an act of
intercourse ‘once a month for three years’) outlines a series of
specifi¢ albeit undifferetiated, incidentseachof which amounts

to a separate offense, amdchof which could support a separate
criminal sanction.” Id. at p 314.)

The Jonescourt held that a child victim’s generic testimony about
molestation is sufficient if # child is able to “describée kind of

act or acts committedith sufficient specifigty, both to assure that
unlawful conduct indeed has occurred and to differentiate between
the various types of proscad conduct (e.g., lewd conduct
intercourse oral copulation or sodg). Moreover, the victim must
describe theaumber of actcommitted with sufficient certainty to
support each of the counts allegedhe information or indictment
(e.g., ‘twice a month’ or ‘every timwe went camping’). Finally,

the victim must be able to descritee general time periosh which
these acts occurred (e.g., ‘the summer before my fourth grade,” or
‘during each Sunday morning after he came to live with us’) to
assure the acts were committed within the applicable limitation
period. Additional details regarding the time, place or circumstance
of the various assaults may assist in assessing the credibility or
substantiality of the victim's simony, but are roessential to
sustain a conviction.” Jones, suprab1 Ca.3d at p. 316.)

Further, our Supreme Court haslchehat the testimony of the
victim is alone sufficient evidenc® support a conviction: “In
deciding the sufficiency of the ewadce, a reviewing court resolves
neither credibility issues nor elentiary conflicts [Citation.]
Resolution of conflicts and incoistencies in théestimony is the
exclusive province of #htrier of fact. [Citdon.] Moreover, unless
the testimony is physically impos$é or inherently improbable,
testimony of a single witness isfBcient to support a conviction.
[Citation.]” (People v. Yound2005) 34 Cal4 1149, 1181, see
People v. Mayberry(1975) 15 Cal.3d 143 15@®eople v. Allen
(1985) 165 Cal.App.3d 616 623.) Whdereviewing court will not
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uphold a judgment or verdict baseplon evidence that is inherently
improbable, testimony that merely discloses unusual circumstances
does not come within that categoryPepple v. Barne$1986) 42
Cal.3d 284, 306.) Evidence is inmbatly improbable when it is
either physically impossible or its falsity is apparent without
resorting to inferences or deductiondbid.) “ * “Conflicts and
even testimony which is subjetd justifiable suspicion do not
justify the reversal o& judgment, for it is t# exclusive province of
the trial judge or jury to deternmenthe credibility of a witness and
the truth or falsity of the facts upon which a determination
depends.”’ [Citation.]” ipid.)

Here, defendant was charged acmhvicted of four counts, one
count of lewd and lascivious acts with a child under the age of 14 (8
288, subd. (a)); two counts of sekuatercourse with a child 10
years of age or younger (8s 288subd. (a)); and one count of
substantial sexual conduwith a child undethe age of 14 (8 288.5
subd.(a)). Based on the dates alleged in the charging document —
effectively alleging the two sexuaitercourse charges as the first
and last acts of sexual interese and the substantial sexual
conduct charge as acts of sexualercourse thatoccurred in
between — the prosecution was required to prove only one lewd and
lascivious act and five acts of sexual intercodrse.

As for the proof, A.S.’s testimonyas very specific as to the
circumstances of the molestatioasd the sexual acts. However,
some of her testimony was geiceregarding the time frame.
A.S.’s testimony that defendatiad sexual intercourse with her
nine times over the course of dwears every time she was left
alone in the house with him whenrhmother went to work and her
uncle was absent, was corroboralbgdner mother’s testimony that
A.S. and defendant were ofteroaé in the house together on the
occasions she went to work. Additionally, K.W. testified that
during the years of 2006, 2007, a2@08, defendant and A.S. were
alone in the house together twothree times during the week and
nearly every weekend that D.W. worked. While D.W. testified
about working only five or six Kinggames during the first half of
2007, her testimony and that of K.W. was sufficient to establish
defendant’'s access to A.S. and support A.S.’s testimony that
defendant engaged in sexual intense with her every time her
mother went to work and she wal®ne with defendant, nine times

in total over the course of two ysarThe molestations were not, as
defendant asserts, inherently improbable where three witnesses
testified that defendant was oftéft alone with A.S. while D.W.
worked, and the evidence certainly satisfies the threeJoses
test. A.S. described the molestations in significant detail, gave the
number of times they took ma, and provided the time period
when they occurred.

8 [Fn. 8 in original excerpted text] Secti@f8.5, subdivision (a) requiresshowing of at least

N N
o

three acts of “substantial sexual conduct,” such asadéntercourse, or aéast three acts of lewmd
or lascivious conduct, over aréfie-month period by a person resglin the same home with the
victim or who has recurring access to theiwic (See also § 1203.066, subd. (b) [defining “
substantial sexual conduct’ “ to include penibraof the vagina by the offender’s penis.].)
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Although defendant characterizesSAs testimony as inherently
improbable, in actualithe asks this coutb go beyond its province

by considering the credibility ahe withesses and reweighing the
evidence. (SeMaury, supra30 Cal.4 at p. 403.) For example, he
contends that A.S.’s testimony is inherently improbable because of
her alleged history of lying and inconsistencies between A.S.’s
police interviews and her trigestimony. These arguments boill
down to credibility attacks on apgleafter the trial court, which
watched both A.S. and defendatastify, expressly found A.S.
credible and defendant incretib “I am convinced that the
accusation that she has made adajos is truthful, that it was not
made to get you out of the horheAdditionally, the court found

that because defendant was already out of the home nearly a year
before A.S. confided in F.J., A.S. “had no motive to repeat the
accusation to [F.J.] or to stand by it in subsequent contacts with law
enforcement and testify here at triakurther, the court specifically
found that A.S.’s various accoisn of the molestations were
substantially consistent” with orenother. Appellate courts may
not disturb factual findings orappeal where the testimony is
sufficient under thdonestest for ‘anyrational trier of fact [to find]

the essential elements of tleeime beyond reasonable doubt.”
(Jackson, supra443 U.S. at p. 319.)

Here, the inconsistencies defendargalibes, if inconsistent at all,

are minor. For example, while A.S. first reported to officer Curtis
that defendant put his penis inrhauttocks, she later clarified at
trial that because defendant had touched her buttocks with his penis
while he was having vaginal intenarse with her, she thought that
defendant’s penis had been inside her buttocks, but defendant never
had anal intercourse with her.dditionally, at the SAFE interview,

A.S. explained that defendant touched her vagina and in between
her buttocks at the same timetlwhis hand and arm during the
initial fondling. The case was nptosecuted on a sodomy theory,
and these inconsistencies betwaenfirst police and interview and
subsequent SAFE interview amgial testimony may be explained

by her age and lack of sophesited knowledgelaut her anatomy

and sex.

Defendant misleadingly cites [etive Lawrie’'s incorrect
testimony at the preliminary hearing that during A.S.’s SAFE
interview, she “stated that the second time something happened
[defendant] had her go upstairs iter mother’s bedroom.” In
fact, as reflected by the video redmg and transcript, she did not
use the words “upstairs,” “dowtasrs,” or “stairs” during the
interview.

The purported anal intercoursecamsistency, the “upstairs” red
herring, and the other alleged imsistencies defendant raises are
either minor or not inconsistencies at all. Accordingly, we will not
disturb the court’s finding thafA.S.’s various accounts of the
molestations were “substantiatpnsistent” with one another.

We conclude that the evidencesidficient to support the verdicts.
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People v. Scott, No. C069942, slip op. at 9-11.

The factual summation of the trial given by tbeurt of Appeal, prasned correct, is set
forth in full above’ It is to that factual aalysis that petitioner mushew to be such a distortion),
that reasonable jurists review the record could not conte the conclusion about the
sufficiency of the evidence, i.e., that no reasbeguror could not havarrived at the verdict
which the judge, who was the factfinder in tbése, did. Given the limitations of the amended
petition and traverse, all the undgred can do is make a genaedord check, especially that
pertinent to the defense. The court has done #adjng the elements of tiranscript of the trial
that address the “deficiencies tpiner argues render the evidencsufficient in this case. That
review demonstrated that the very detailed skpm by the appellate cauvas accurate. A.S.’$
testimony was clear, the judge&gplanation of the basis forshiindings was equally clear.
Petitioner, on the other hand, has not shown whaltidoe viewed as a distortion of the evidence
sufficient to conclude that no reasable juror could have arrived the verdict which this judge

did and thus the petition faita this claim._See Lumaritv. Hartley, 2014 WL 1779475 *8

(E.D.Cal. 2014). In essence, petitew raises three scenarios fridme evidence presented at trial
that he asserts demonstrate aedeve determination by ¢htrial judge. Firsthe raises what he
sees to be discrepancies in A.S.’s testimonyhikairgues are fatal the verdict: a claim of
sodomy in one interview which is denied durtngl testimony resulting in a suggestion that
A.S.’s testimony is wholly unreliable; and hestimony that defendant took her “upstairs” to
molest her when the house in which tligg was a single story dwelling.

The trial judge explained his resolution ofatlthis court will refer to as the “sodomy
discrepancy® in a manner that, even without the Jackpresumption, satisiehis court that hig
decision was reasonable under the authority citeel hde informed petitioner that his decision

was mainly grounded in A.S.’s testimony insadarhe found that “[h]er recounts of what

® The court iterates that it ogpared the appellate court’s sumgnaf the evidence in its opinior
to the actual transcript of testimony giverthe case lodged by respondent and found the twqg —
summary and actual testimony -- congruent.

10 1t is to be noted that the court explicifiruck the sodomy allegations from Count 2 of the
charges, Reporter’s Transcript [‘RT”] Volume &it 415:19-23, and from Count 4 as well. Id. at
416:11-14.
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happened have been substantially consistent. eTdrerdiscrepancies aroutte edges, | believe

but | believe that they can laecounted for based on, perhaps, in some cases, misunderstanding

of what she was saying. The core of what she khelieve, have been consistent.” RT, Vol.
413:22-27.

With regard to the “upstairs” issue, thepallate court could not find such a reference |
A.S.’s trial testimony, RT Vol. | at 137-202, atiee record of her SAFE statement, Clerk’s
Transcript on Appeal [‘CT”] Vol. | at 290-300el. 1l at 301-333, and the undersigned could n
find such a reference either. The sole refezdnaipstairs was an initial recounting of the
victim’s interview statements by a detectivehia preliminary hearingestimony. Characterized
as a “red herring” by the Court 8fppeal, the undersigned agrees.

Finally, there is the four line statement ad.FCT Vol. 1 at 15, to whom A.S. told her
story which F.J. then reported resulting in ¢femesis of this prosecah as described in the

appellate opinion above, in which she said Aokl her that she had been repeatedly raped b}

father when she was “3 and 4 years old,” whdeparts from A.S.’s testimony that the assault$

began when she was 7 years old and the fact#fahdant was not living with or even in
physical contact with A.S. until she was 7 years old. The trial judge did not comment on tf
discrepancy but this courpdulging the presumption as it stufinds the anomaly to be
meaningless since A.S.’s testimony was consisfeand credible, and did not change from th
moment of disclosure to thelswol principal through her testomy on the stand and it was on t
finding that the verdict rested. tR®oner did not question A.S. abotlite statement of F.J. and t
court is in no position to speculate as to #w@son for the discrepancy but finds it to be a non;
dispositive factot!

B. Claim 2: Denial of Request for Advisory Counsel

The appellate court provided thdléaving background for this issue:
7
7

11t is far more likely that the actual statemenswihree or four years ag' or “for about 3 or 4
years.”

24

ot

S

D

NiS




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

A. Background

During discussion of #in limine motions, the trial court asked
defendant if he had been advised of R&retta warnings and
cautioned him against proceeding in pro per. The following
colloquy took place:

“THE COURT: [Defendant] obvicgly, you've been advised that
you're entitled to be represented by an attorney in this manner. [{]
Apparently, we have Faretta wangs that are in the file. [f]
You've been advised of what yoBEaretta warnings are, correct?

“[DEFENDANT]: Yes sir.

“THE COURT: | can only imagine that someone advised [] you
[that] this was a really bad idealte representing yourself and that
there are attorneys that handle these types of matters that are
experienced attorneyswgertainly would be —

“[DEFENDANT]: -- Your Honor, Iwas represented by the Public
Defender’s Office. And in one ge they put my case off numerous
times, even knowsjc] | asked for a speedy trial, and they never did
anything the whole year. Nevervestigated the case, never did
anything. [f] At that point, tried a Marsden motion. It didn’t
work. They said they were doinlgeir job. | had no choice but in
order to go to trial or defend myself.

“THE COURT: You do have a choice, and I'm not going to get
into the details. | didn’'t hear the Marsden motion. [{] But | simply
would indicate that you havdn'attended law school. [The
prosecutor] obviously has. [1] Tleeare procedurdabkat occur in a
courtroom that you're not going tbe familiar with. I’'m not
allowed to help you out. | won’t be helping you out.

“[DEFENDANT]: Uh-huh. | understand that | am allowed an
advisor and | would request aadvisor to help me with the
courtroom procedures.

“THE COURT: What you're entidd to and what | would do is
appoint the attorney to representuyo[f] I'm not gong to get into

a situation where I've got you reggenting yourself, an attorney
sitting next to you giving you adse and us having conflicts that
could be created by that type dfusition. [] | would be more than
happy to appoint an attorney, to represent you and represent your
interest because you're looking atwhole lot of — potentially, if
this thing doesn’t work outhe way you’re hoping it's going to
work out, you're looking at spendingetiest of your lié in jail. [1]

And it's not — I'm mindful in looking at the charges that, going
back to my routessjc], ‘This isn’t your fird rodeo.” [] You've
been through the system for a long period of time [going] back into
the seventies. The allegations #rat you have prioconvictions in
each of the preceding ten — eachtltd decades 70’s, 80’s and the
90s. [1] But, at the same time, it's important that you receive a fair
trial. And having an attorney tepresent your interest would assist
in ensuring that that happens. | will do that, but I'm not going to
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get into this in-between area bhving some advisory person sit
next to you. [1] If you wish aattorney, | will appoint one.

“[DEFENDANT]: | am ready to go forward, your Honor.” (Italics
added.)

The court acknowledged defendantiecision and proceeded to
address the in limine motions.

B. Analysis

Defendant contends the trial cbabused its discretion by refusing
to appoint advisory counsel for him. We disagree.

A criminal defendant may waive the right to counsel, choosing self-
representation. Faretta, supra422 U.S. at pp. 807, 819-821.) The
trial court has the discretion to @pnt advisory counsel to assist
the defendanf the defendant makes a showing of need. (People v.
Crandell (1988) 46 Cal.3d 833, 861-86Zrandall), disapproved

on other grounds bReople v. Craytorf2002) 28 Cal. 346, 364-
365.) In deciding whether to appoint advisory counsel, the trial
court may consider “the reasons for seeking appointment of
advisory counsel.” Grandell at p. 863.) However, a defendant
who elects to represent himselfshao constitutional right to co-
counsel, advisory counsel, or any other form of *“hybrid”
representation. Reople v. Bloon1989) 48 Cal.3d 1194, 1218; see
McKaskle v. Wigging1984) 465 U.S. 168183 [79 L.Ed.2d 122,
136] a defendant who elects sadpresentation “does not have a
constitutional right to cheograph special appearances by
counsel].)

Whether to grant a request for thgpointment of advisory counsel

is left to the sound disdien of the trial courtand if “ ‘there exists

“a reasonable or even fairly debatable justification, under the law,
for the action taken, sudrction will not be herset aside. . . . ***
(Crandell sura 46 Cal.3d at p. 863.) Judicial discretion implies
the absence of arbitrary detenation, capricious disposition, or
whimsical thinking. . .. Discretion is abused only if the court
exceeds the bounds of reason. . .Pedple v. Henderso(iL986)

187 Cal.App.3d 1263, 126%Hénderson). However, when a court
exercises its sound discretion declining to appoint advisory
counsel, its decision should not Bisturbed on appeal. (See, e.g.,
People v. Garcig2000) 78 Cal.App.4th 1422, 1431 [reasoning that
“if (a defendant) is not able to represent himself without the
assistance of advisory counsel then he is not competent to represent
himself’]; Brookner v. Superior Coui1998 64 Cal.App2 1390,
1396 [criticizing the practice ofappointing self-represented
criminal defendants advisory cael and characterizing it as *“
‘self-representation-plus’ ”].

Here, the trial court did notbuse its discretion in denying
defendant advisory counsel. Defendant never even attempted to
make a showing of need. Indeed, defendant stated that he only
wanted the advisory counsdb “help with the courtroom
procedures.” Moreover, he hadready expressed considerable
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distrust of his prior court appoed counsel. “[T]hey put my case
off numerous times, even [though] | asked for a speedy trial, and
they never did anything the wieolyear. Never investigated the
case, never did anything.” Givelefendant’s hostility to attorneys
the trial court’'s concern thatppointing advisory counsel could
create conflicts in # case was appropriate.

In his opening brief defendant am®des that he “was generally
articulate [and] managed to foloproper procedure (i.e., timely
file appropriate motions, makeand argue/oppose evidentiary
objections, question witnesses, antivée argument to the court).”
However, defendant still suggedtsat the defective areas of his
performance at trial indicate that the trial court abused its discretion
in denying him advisory counselWWe disagree. The consequential
prejudice defendant alleges isetimatural result of an untrained
criminal defendant represimg himself, and it does not
demonstrate that the court abuseésl discretion when defendant
indicated a desire for advisory wwsel. In our view, defendant’'s
argument merely attempts to do indirectly what he cannot do
directly — “a pro se defendantnay not claim incompetent
representation as a basis for reversal on appe@kangell supra

46 Cal.3d at p. 856,)

Defendant points out that the complexity of the case is a factor
courts consider. (SekPeople v. Clark(1992) 3 Cal.4t 41 111;
Crandall, supra46 Cal.3d at pp. 863, 864 e contends that this
factor cuts in favor of gramtg advisory counsel in this case
because the case “involved extremely serious charges of child
molest for which the consequencecoinviction are extreme.” He
adds “the handling of a child molest case from a defense
perspective is a highly speciedd undertaking opiiring special
skill and knowledge.” Yet, defendtacites no peculiar or unique
factual or legal issues in this cas@s a consequence, his argument
essentially equates to the notioattlall self-repreented defendants

in child molestation cases arentitled to advisory counsel.
Moreover, defendant’s generic daption about the seriousness of
the charges and the consequenmiesonviction would apply with
equal force to the multiple murder special circumstance case in
Crandell. Yet, our high court heldhat the record [did] not
demonstrate that denial of [thdefendant’'s request for advisory
counsel would have been an abatéiscretion,” hd the trial court
exercised discretion.Cfandellsupra,46 Cal.3d at p 864

Defendant highlights his purported eson support of his claim he
should have been given advisory coutdeHowever, because the

12 TFn. 9 in original excerpted text] Defendaaints to “his handling athe issue involving the
Conflict Defender’s Officer failuréo turn over to him the complete discovery in the case suc
that he was unaware of the [F.J.] statement until after the People had concluded their casg
his failure to request a mistrial; his failure to #sikt A.S. be held subject to recall so that he
could have confronted her withelinconsistent statement reported by F.J. regarding how olc
was when the molests occurred; and his failareffer any legal argument as to whether his
Texas robbery conviction qualifies aserious felony offense in Calihia, Only his failure to
ask that A.S. be held subject to recall relébesourtroom proceduredBut on appeal, defendant
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advisory counsel motion was made before trial, the trial court could
not consider defendant’s trial performance in exercising its
discretion in deciding whether t@ppoint advisory counsel. (See
Crandell, supra 46 Cal.3d at pp 862-864 [review of decision
denying advisory counsel focused factors available to court at
the time of the motion].) To cower defendant’s trial performance

in deciding whether the trialoart abused itdiscretion “would
require us to hold the trial cduo a impossible standard.’Péople

v HernandeZ1999) 71 Cal.App# 417, 425 [consideration of facts
that came out during the trial is inappropriate in determining
whether the trail court abused its discretion in an evidentiary ruling
made at the beginning of the trial]Thus, defendant’s performance
at trial does not affict our inquiry into whther the trial court
abused its discretiofi.

Here, defendant made it clear hd dot want representation, yet he
wanted someone to help him with courtroom procedures. Still he
continued to express his distrust his prior court appointed
counsel, and the court was justifien predicting conflicts during
trial. This case, despite defemtfa generic complexity argument,
was not that complex; nor wereetbhourtroom procedures complex.
The case involved a credibility contest and no esoteric legal issues.
Under these circumstances, we cannot say the trial court’s
conclusion was an “arbitrary deteination, capricious disposition,

or whimsical thinking” outgle the bounds of reasonHgnderson,
supral87 Cal.App.3d at p. 1268.)

Accordingly, we conclude the trial court did not abuse its discretion
in denying defendant’s requdst advisory counsel.

People v. Scott, No. C069942, slip op. at 12-15.

Since the decision of the United States $opr Court in Faretta v. California, 422 U.S

806 (1975), it has been clear thatedendant in a criminal caseshan absolute right to defend
himself without the assistance of counselstite Brennan summed up the gravamen of that

decision in his concurring opinion as follows:

It is the defendant, therefore, whuast be free personally to decide
whether in his particular case counsel is to his advantage. And
although he may conduct his own defense ultimately to his own
detriment, his choice must be hoed out of ‘that respect for the
individual which is the lifeblooaf the law.’ lllinois v. Allen, 397
U.S. 337, 350—351, 90 S.Ct. 1057, 1064, 25 L.Ed.2d 353.

does not explain why confronting A.S. abouw thconsistency would have yielded helpful
results, as opposed to backfiring on him. Fstasement to the detective was made almost a
after A.S. reported the molestations to F.J.

13 [Fn. 10 in original excerpteext] Review of a defendant’siat performance is appropriate,
however, when determining whether the defentastbeen prejudiced Iblge trial court’s abuse
of discretion. Crandell, supra46 Cal.3d at pp. 864-866.), @&l.3d at pp. 864-866.)
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422 U.S. at 833.
It is equally clear under NihtCircuit precedent, howevehat “[a] defendant does not

have constitutional right to “hybrid” represtation. _U. S. v. Kienenberger, 13 F.3d 1354, 135

(9th Cir. 1994) (citing McKaskle v. Wiggs, 465 U.S. 168, 183 (1984); Locks v. Summer, 70

F.2d 403, 407-408 (9th Cir. 1988krt. denied464 U.S. 933 (1983)).
Thus, once a defendant has asserted histogigfend himself, and “a district court hag
determined,” as did the trial court héfé¢that a defendant’s waivef his right to counsel is
knowing and intelligent, imayappoint standby or tvisory counsel tassist the pro se
defendant without infringing on iright to self-representation(Emphasis added.) U.S. v.
Moreland, 622 F.3d 1147, 1155 (9th Cir. 2010). ttA¢ same time a defendant who waives h

right to counsel does not have ghti to advisory counsel.”_Idciting United States v. Salemo,

81 F.3d 1453, 1460 (9th Cir. 1996); United Statdsienenberger, 13 F.3d 1354, 1356 (9th Ci

1994)); see also Jensen v. Hernan8é4, F. Supp 2d 869, 908 (E.D. Cal. 2012).

Finally, in Pickett v. Duncan, 2003 WL 220000309 *2 (9th Cir. 2003), the Ninth Circ

pointed out that “there is no Smne Court decision establishing ghti to advisory counsel.”

This court relied cited toral relied on that decision in Asberry v. Scribner, 2008 WL 422475

(E.D. Cal. 2008), and a thorough search has shibatmo such right has since been accorded
the United States Supreme Court.

As was made clear in the Standards saabif this Findings and Recommendations, un
AEDPA, 28 U.S.C. section 2254(d) there are only bases pursuant to which a federal court

address a habeas corpus petition brobghd state convicted petitioner.

An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgmeot a State court shall not be
granted with respect to any clativat was adjudicated on the merits
in State court proceedings usdethe adjudication of the claim

14 1t is appropriate toote at this juncture &t the trial judge madeétfollowing statement just
before he rendered his verdict: “I will saytla¢ outset here, Mr. Sttpl commend you for your
handling of your defense. | appreciate that yaue been composed, and | think you handled
yourself very well in the courtroom. In somepects better than some of the lawyers who hg
ever appeared before me; . .. RT Vol. Il at 412:23-27.
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(1) resulted in a decision thatas contrary to, or involved

an unreasonable application of, clearly established Federal
law, as determined by th8upreme Court of the United
States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented
in the State court proceeding.

Thus, pursuant to AEDPA, petitioner’s claregarding the denial of his request for
advisory counsel to assist him duritmigdl is not a cognizable claim.

C. Claim 3: Warrantless Arrest

Petitioner clams that he was arrested witteowutarrant, and transferred to Sacramento
County without a hearing. Evéithis assertion is tru€, petitioner has stated no cognizable
claim. Petitioner does not allegeat he had no opportunity tasa this claim during pretrial
and/or trial proceedings, nor does he allege whétbd¢ook advantage ofdlprocedures utilized
by California courts, i.e., a suppression motion.

Alleged warrantless arrests, a claim underFourth Amendment, are not cognizable if

—J

federal habeas corpus under the Stone v. Poweltrubihere was a full@d fair opportunity to

litigate any such claim._Terrovana v.n€heloe, 912 F.2d 1176, 1178 (9th Cir. 1990). “The

relevant inquiry is whether petitioner had the opyaity to litigate his claim, not whether he did

in fact do so or even whether the claim wagectly decided.”_Qiz—Sandoval v. Gomez, 81

F.3d 891, 899 (9th Cir.1996).” Newman v. Wengler, 790 F.3d 876, 880 (9th Cir. 2015). Of

course, one cannot claim the absence of a hearing as a “lack of opportunity” when one neyver

sought the hearing. The claim should be denied.

D. Claim 4: Cruel and Unusual Punishment

Petitioner claims his senteno£283 years to life, lateeduced to 263 years to lifejs

15 1n his traverse, petitioner concedes thatthmed himself in,” because he had heard there was

a warrant. He later discovered that there wawaiwant, and petitioneonjures up a conspiracy
theory for not being arrested puasii to a warrant. This is hardly the stuff of a constitutional
violation.

term of 60 years. The partiegdt this sentence as if the detenate and indeterminate years
additive. The undersigned will do the same. Apparently on resentencing after remand fro
Court of Appeal, petitionés determinate term vgareduced to 40 years.
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cruel and unusual under the Eighth Amendmenterdis no doubt that petitioner is serving a |ife
sentence, and for practical purposes, without tlssipaity of parole. But, despite petitioner’s
contention that, essentially, he did not leave a [jghyjsmark, there is ndoubt that the offenses
for which petitioner was convicted, are among thetserious child molestation offenses that
can be imagined. Nevertheless, the issueiberet whether petitioner is correct, but whether

reasonable jurists could possibly ofththe sentence in this case.

Respondent cites to the case of Nowi Morgan, 622 F.3d 1276, 1293 (9th Cir. 2010)
and indeed that case is germane to the issue heMorris, the defendant was sentenced to life
imprisonment without the possility of parole for the appant one-time touching over-the-
clothes of a young child. This concededly haashtence was upheld in an AEDPA context.
The conduct in Norris pales with the multiplaldhrapes for which petitioner was convicted.
Petitioner might add, that the defendant in dowas a recidivist sentenced under Washington’s
version of a Three Strikes law. However, sowas petitioner a recidivistlf the sentence in
Norris could be upheld, there is no doubt thatstietence here is AEDPA reasonable. See also

Cordova v. Campbell, 238 Fed. Appx. 234, 2007 WL 1730®¢h Cir. 2007) (125 years to life

upheld for child molestations as not beinglative of the Eighth Amendment in an AEDPA
context!’ Accordingly, reasonable jurists could uphold petitioner’s sentence and therefore| the
claim should be denied.
Conclusion
In light of the foregoing, ITS HEREBY RECOMMENDED that:
1. Petitioner’s petition for a writ diabeas corpus should be denied;
2. No Certificate of Appealality should issue; and
3. The Clerk of the Court should close this case.
These findings and recommendations are submitted to the United States District Jydge
assigned to the case, pursuarth® provisions of 28 U.S.C. 8§ 63¢(b). Within thirty (30) days

after being served with these findings aadommendations, any party may file written

17 Unpublished Ninth Circuit cases are not bindingcedent, but this caeinstructive as to
how reasonable jurists could uphold & lentence for child molestations.
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objections with the court andrse a copy on all parties. Isee also Eastern District of
California Local Rule 304(b). Such a documsgmbuld be captioned “Objections to Magistrate
Judge’s Findings and Recommendations.” Anypoese to the objections shall be filed with th
court and served on all partieghin ten (10) days after seré@of the objections. Id. Rule
304(d). Failure to file objections within tispecified time may waive ¢right to appeal the
District Court’s order._Turner v. Duncatf8 F.3d 449, 455 (9th Cir. 1998); Martinez v. Ylst,

951 F.2d 1153, 1156-57 (9th Cir. 1991).
Dated: December 4, 2018

/s/ Gregory G. Hollows
UNITED STATES MAGISTRATE JUDGE
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