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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

J.L. HOWZE, No. 2:16-cv-1738 JAM AC P
Plaintiff,

V. ORDER AND FINDINGS AND
RECOMMENDATIONS

A.B. OROZCO, et al.,

Defendants.

Plaintiff is a state prisoner proceeding peowith a civil rights action pursuant to 42
U.S.C. § 1983. Currently before the Courtiedendants Grout, Neuschmid, and Orozco’s mo
to dismiss (ECF No. 24), which has beengaimy defendant SahotaGE No. 29). Plaintiff
opposes the motion. ECF No. 30.

l. Procedural History

By order and findings and recommendations filed September 17, 2018, the undersi
screened the first amended complaint and foundothattiff had stated clans for relief against
defendants Grout, Neuschmid, Orozco, and Sdbotdeliberate indiffeence to his serious
medical needs, conspiracy, and violatiomisfrights under Title Il othe Americans with
Disabilities Act (ADA). ECF No. 14 at 10. It was furthercemmended that plaintiff's fraud ar
due process claims be denied without leave terahfid. at 11), and the District Judge adopte

the findings and recommendationguti (ECF No. 23). In lieu o&n answer, defendants Groult
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Neuschmid, and Orozco filed a motion to diss'{ECF No. 24), which was later joined by

defendant Sahota (ECF No. 29), who is represented by separate counsel. Plaintiff opposed the

motion to dismiss (ECF No. 30), and after detartd Grout, Neuschmid, and Orozco filed the
reply (ECF No. 31), plaintiff filed a furthesupplemental opposition (ECF No. 32). Defendar
Grout, Neuschmid, and Orozco have movesitike the supplemental opposition as an

unauthorized sur-reply (ECF No. 33), and pldimaquests it be considered as a supplementa
pleading (ECF No. 34).

[l Plaintiff's Alleqgations

-

Plaintiff's remaining claims allege thdéfendants Orozco, Grout, Neuschmid, and Sahota

violated his rights undehe ADA and conspired to and drblate his rights under the Eighth

Amendment. ECF No. 11 at 6-10. Specifically alsserts that he suffered and continues to suffer

from benign prostatic hyperplagi@PH), which includes symptomsduas “(i) inability to await
restroom access; (ii) High Frequgnarination; and (iii) blood loss/vessel rupture . . . concom
with bladder distention.”_Idat 7-8, 10 (alteration in origah and internal quotation marks

omitted). As a result of his BPH, plaiffitiequires a single-cell housing accommodation to

ensure that he has prompt access to a toiletder to avoid injury, and he had a medical ordef

for such an accommodation in June 2014. 1d1at2. However, on October 30, 2014, at an
Institutional Classification Qamittee (ICC) hearing, defenda®ahota lied and said that

plaintiff's medical condition dichot require him to be singtelled, and Orozco, Grout, and

Neuschmid denied him single-cell status in comptigdeegard of his medicghronos._ld. at 4-6,

Plaintiff further alleges thairior to the hearing he overhédaOrozco, Grout, and Neuschmid
pressuring Sahota into disregarding the chronds“@oaching’ Sahota on whatto say . . . to
factor medical OUT of the decision-making procedsl”at 6 (emphasis ioriginal). Plaintiff
seeks damages against defendants in both tliwdnal and official cagcities, and injunctive
relief in the form of a singlcell accommodation. Id. at 17.

. Motion to Dismiss

Defendants move to dismiss the complaint on the ground that it is barred by the jud
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in Howze v. CDCR (Howze INo. 2:14-cv-4067 (C.D. Cal%).ECF No. 24-1 at 3-6. They arg(

that issue preclusion bars the present actionusecdnere was a final judgment on the merits i

Howze 1, to which plaintiff was a party, ancethourt in Howze | determined that denying

plaintiff a single-cell designation was not delilieha indifferent, thereby barring his re-litigation

of the issue._ld. Defendaritgther argue that plaintiff's cian for injunctive relief is barred by

the Armstrong class action and is also moot as a refshis transfer to anber prison._ld. at 6-7.

Plaintiff opposes the motion and argues thairte&ant case arises froandifferent set of
facts and has different defendants than HowZeGQF No. 30 at 1-3. Halso argues that his
ADA claim cannot be brought as paftthe Armstrong class acti@mnd his request for injunctivg
relief is not moot because he could be trarrsfl back to Folsom State Prison. Id. at 3-5.

A. Legal Standard for Dismissal PursuanFameral Rule of Civil Procedure 12(b)(6)

In order to survive dismissal for failure $tate a claim pursuant to Rule 12(b)(6), a
complaint must contain more than “a formulacitation of the elementd a cause of action;” it
must contain factual allegationsfistient to “raise a mht to relief above #speculative level.”

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (20@@itations omitted). “[T]he pleading mus

contain something more . . . than . . . a stateiefatcts that merely eates a suspicion [of] a

legally cognizable right of actiori.’ld. (alteration inoriginal) (quoting 5 Charles Alan Wright &

Arthur R. Miller, Federal Practice and Prdoee 8 1216 (3d ed. 2004)). “[A] complaint must

contain sufficient factual matter, apted as true, to ‘state a clatmrelief that is plausible on its

face.” Ashcroft v. Igbal, 556 U.S. 662, 6783009) (quoting Twombly, 550 U.S. at 570). “A

claim has facial plausibility when the plaintiff pleafdctual content that allows the court to dr
the reasonable inference that ttefendant is liable for the ssionduct alleged.”_Id. (citing

Twombly, 550 U.S. at 556).

! Defendants request that the court take juditidice of the proceedings Howze |I. ECF No.
24-2. That request will be grad. United States ex rel. Bason Rancheria Citizens Council
Borneo, Inc., 971 F.2d 244, 248 (9th Cir. 1992) (Tbert “may take notice of proceedings in
other courts, both within and Wwibut the federal judicial systenf those proceedings have a
direct relation to matters at issue.” (citatiand internal quotation marks omitted)) (collecting
cases); Fed. R. Evid. 201(b)(2) (conmay take judicial notice of faxthat are capable of accur:
determination by sources whose accuracy cannot reasonably be questioned).
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In reviewing a complaint under this standard, the court must accept as true the alle

of the complaint in question, Hosp. Bldg. CoTvs. of the Rex Hosp., 425 U.S. 738, 740 (197

(citation omitted), as well as cdnge the pleading in the light mdsivorable to the plaintiff and

resolve all doubts in theaahtiff’'s favor, Jenkins v. MKeithen, 395 U.S. 411, 421 (1969)

(citations omitted).

B. Issue Preclusion

i Legal Standard

“The preclusive effect of a judgment isfiled by claim preclusin and issue preclusion

which are collectively referred s ‘res judicata.”_Taylov. Sturgell, 553 U.S. 880, 892 (2009

(footnote omitted). “Issue preclusion . . . barctmssive litigation of an issue of fact or law
actually litigated and resolved in a valid court deli@ation essential to the prior judgment,” ev

if the issue recurs in the conte{ a different claim.”_Id. quoting New Hampshire v. Maine, 53

U.S. 742, 748-49 (2001)). “Fassue preclusion to apply, founrditions must be met: ‘(1) the
issue at stake was identical in both proceedi(®she issue was actuallyigated and decided i
the prior proceedings; (3) there was a full anddaportunity to litigate the issue; and (4) the

issue was necessary to decide the mérittahjua v. Neufeld, 933 F.3d 1061, 1065 (9th Cir.

2019) (quoting Oyeniran v. Holder78 F.3d 800, 806 (9th Cir. 2012)).

ii. Howze l
In Howze |, plaintiff alleged that th@alifornia Department of Corrections and

Rehabilitation (CDCR) violatedis rights under the Eighth Aendment and ADA when it denig
him reasonable accommodations for his BPH irfoine of single-cell housing, use of a Foley
catheter during transports, andopity restroom access. ECF No. 24-2 at 4-30. The alleged
violations occurred while platiff was housed at Californislen’s Colony and Folsom State
Prison (id. at 11), and he sought general and apbgamages (id. at 31). The CDCR moved tg
dismiss the complaint, and the District Courttfee Central District o€alifornia granted the
motion on the ground that the tthiamended complaint did notfBaiently allege intentional
discrimination under the ADA, leaving plaintifhable to obtain money damages against the

CDCR. ld. at 164-67, 171-72. In recommendirgg the motion to dismiss be granted, the
4
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magistrate judge further noted thdaintiff's Eighth Amendment eims arising from events that
took place at California Men’s Caly had already been dismissedraslous, and that plaintiff

had been previously advised that claims ari&iam his incarceration at Folsom State Prison had

L

to be raised in the Eastern Dist of California. _1d. at 168 The magistrate judge’s findings an

recommendations were adopted, and the thirchdex complaint was dismissed with prejudicg.

D

Id. at 171-72.

In determining that plaintiff had failed to sufficiently allege intentional discrimination

=

under the ADA, the court looked at whether #iflegations demonstrated that the CDCR acte

with deliberate indifference. Id. at 165. elbourt in Howze | founthat plaintiff had not

sufficiently alleged deliberate indifference becahiseclaims that the CDCR failed to investigdte
his requests for accommodation were belied byr#itord. ECF No. 24-2 at 166-67. In making
this determination as it related to plaintiffesquest for single-cell houng), the court relied on
documentation related to a September 2@dsibn by the Reasonable Accommodation Panel
and plaintiff's appeal of thatecision. _Id. at 166 (citing H@e |, Exhibits to Third Amended
Complaint, ECF No. 83-1 at 255; ECF No. 83-3 at 1, 5, 7-8).

iii.  Identical Issue

Defendants argue that both Howze | and the instant actionmipaliee 2016 decision
affirming that plaintiff's medtal condition did not warrant sitegcell status under CDCR policy.
ECF No. 31 at 2. However, that is not the caa#ile Howze | does indeed deal with the 2016
denial by the Reasonable Accomutation Panel, the instanttaan revolves around the October
30, 2014 denial of a single-cell assignment by @@.1 While the issuamay indeed be similar
because plaintiff is bringing the same type ofragithey are not identical because they arise|out
of two separate incidents that occurred approtetgdwo years apart and, with the exception of
defendant Sahota, appear to iweodifferent individuals. ECRNo. 11 at 25-29; ECF No. 24-2 at

57. The issues before the court in Howzad this Court therefore arise from two separate

factual bases and are not identical. It is theeepossible that the 2014rdal of a single-cell

2 Exhibits cited by the court iHowze | are located on the docketliis case at ECF No. 24-2 at
57-58, 100, 104, 106-07.
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accommodation in this case constitutes intentional discrimination, deliberate indifference tp a
serious medical need, or both, white denial in 2016 did not.

iv. Actually Litigated

To the extent it appears that plaintiff atteéegpto raise an Eighth Amendment claim in
Howze |, the issue was not actually litigated wibpect to individuals &olsom State Prison.

Although the court in Howze | statéldat plaintiff's Eighth Amendment claims as to individuals

at California Men’s Colony had beelismissed as frivolous, it furth@eld that his claims arising
from his incarceration at Folsom State Prison hasktbrought in this district. ECF No. 24-2 at
160-61, 168.

The undersigned further notes that while defatglargue that the court in Howze | held

that the denial of single-cell stest did not constitute deliberatelifference to plaintiff's serious
medical needs (ECF No. 24-1 at 4), that is nca@urate portrayal of ¢hholding in that case.
Rather, the court found thatgphtiff had not shown delibemindifference under the ADA, and
deliberate indifference under the ADA is not eqlewato deliberate indifference to a serious
medical need, though there may be occasions where the two overlap.

Deliberate indifference as it relates to aii for intentional discrimination under the
ADA “requires both knowledge that a harm to ddrally protected right substantially likely,
and a failure to act upon thdtelihood.” Duvall v. Countyof Kitsap, 260 F.3d 1124, 1139 (9th

Cir. 2001) (citations omitted). “When the plafhtias alerted the public entity to his need for
accommodation . . ., the public entity is onic®that an accommodati is required, and the
plaintiff has satisfied the first element of the detdte indifference test.ld. Once a request fot
accommodation has been received, the publityeigirequired to undertake a fact-specific
investigation to determine whabnstitutes a reasonable accomntiota” Id. “A denial of a
request without investigatiaa sufficient to survive summary judgment on the question of

deliberate indifference.”_Updike v. Muaomah County, 870 F.3d 939, 954 99th Cir. 2017)

(citing Duvall, 260 F.3d at 1140).
A showing of deliberate indifference undee tiighth Amendment requires plaintiff to

show (1) “a ‘serious medical nedry demonstrating that ‘failurto treat a prisoner’s condition
6
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could result in further significant injury or thianecessary and wantoriliction of pain,” and
(2) “the defendant’s responsettee need was deliberately indifferent.” Id. (some internal

guotation marks omitted) (quoting McGuckinSmith, 974 F.2d 1050, 1059-60 (9th Cir. 1992

Deliberate indifference is estiished only where the defendamtbjectively “knows of and

disregards an excessive risk to inmagalth and safety.” Toguchi v. Chung, 391 F.3d 1051,

1057 (9th Cir. 2004) (citation andt@rnal quotation marks omitted).

In finding the CDCR was not deliberatehdifferent under the ADA based on the 2016
denial, the court in Howze | fourtbat “the [third amended corgint’s] allegations that the
CDCR failed to inquire as to the need for thgquested accommodations are contradicted by
record before the Court. Because Plaintifflegdtions in the [third amended complaint] are
insufficient to state a claim of intentional disaination under the ADA, disissal is warranted.”
ECF No. 24-2 at 167. This is not the samsea finding that the CDCR was deliberately

indifferent to a serious medical need. Accordmehen if this Courtdund that Howze | barred

plaintiff's ADA claim, which itdoes not, plaintiff's Eighth Amendment claim would not be
barred because the issue was previously litigated.
v. Conclusion
For the reasons set forth above, the undersigned cannot find that plaintiff's claims i

action are barred by the judgmentHowze | because the issues before the court are not ide

to the issues in Howze | and werd aotually litigated in Howze I.

C. Injunctive Relief

“[W]hen a prisoner is moved from a prisons laiction [for injunctiveelief] will usually

become moot as to conditions at that paréictécility.” Nelson v. Heiss, 271 F.3d 891, 897 (¢

Cir. 2001) (citing Dilley v. Gunn, 64 F.3d 1365, 1368-9th Cir. 1995)); Johnson v. Moore, 9

F.2d 517, 519 (9th Cir. 1991) (claims for injunctive relief related toitond of confinement
were moot where prisoner was transferredrtother facility and “dmonstrated no reasonable

expectation of returning to [thariginal facility].” (citing Darring v. Kincheloe, 783 F.2d 874, 8

(9th Cir. 1986))). In the absee of a class action, an exceptiorthe general rule on mootness

exists “in cases that are ‘capable of repatitiyet evading review.”Murphy v. Hunt, 455 U.S.
7
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478, 482 (1982) (per curiam). This exceptionlegsan situations wher“(1) the challenged

action [is] in its duration too shioto be fully litigated prior tats cessation or expiration, and (2

there [is] a reasonable expectattbhat the same complaining party [will] be subjected to the same

action again.”_Weinstein v. Bradfordi23 U.S. 147, 149 (197%per curiam).

The complaint seeks injunctive relief agaioficials employed at Folsom State Prison
based on plaintiff's lack of sgle-cell status at that pas. ECF No. 11. However, since
initiating this action, plaintiff has been trangtat to Pelican Bay State Prison. ECF No. 12. In
response to defendants’ argumeiait this claim for injunctive redif is now moot, plaintiff makes
only a conclusory assertion that there is ageable likelihood he will be transferred back to
Folsom State Prison. ECF No. 30 at 4-5. The rpessibility that plaintiff will be transferred
back to Folsom State Prison is not sufficientlemonstrate a “reasonable expectation or
demonstrated probability” of transfer such thet claim is not moot. Murphy, 455 U.S. at 482
(“The Court has never held that a mere physicéheoretical possibilityvas sufficient to satisfy,

the test stated in Weinstein.”); Darring, 782drat 876 (claim for injunctive relief moot after

plaintiff transferred to diffeent prison); Wiggins v. Rushen, 760 F.2d 1009, 1011 (9th Cir. 1985)

(possibility of transfer back to prison wheilaims arose not sufficient to overcome mootness).
Plaintiff's claims for injunctive relief artherefore moot anchsuld be dismissed.

D. Damages Under the ADA

Defendants incorrectly stateathon screening “[t]his coufbund Plaintiff stated a claim
under the ADA against Defendants in thafircial capacities, which would allow him to recover
injunctive relief only.” ECF No. 24 at 2 (emphasis in origingiting ECF No. 14 at 6-8). In
screening the complaint, the cotound that plaintiff could not long individual capacity claims

against the defendants under the ADA and that Heskplicitly stated that his ADA claims wer

D

official capacity claims. ECF No. 14 at 6-8. The court did mut that plaintiff was therefore

limited to injunctive rekef under the ADA._Id.

Compensatory damages are available undeAB¥ where the failure to accommodate|is

the result of intetional discrimination._Duvall, 260 F.3d 4138. Plaintiff can therefore bring 4

14

claim for damages against defendants in thificial capacities under hADA. See Kentucky \.
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Graham, 473 U.S. 159, 165 (1985) {fiCial-capacity suits . . . genally represent only another
way of pleading an action againstemtity of which an officer is an agent.” (citation and interr

guotation marks omitted)); Daniel v. Levit/2 F. App’x 147, 149 (9th Cir. 2006) (“[T]he

Eleventh Amendment does not bar ADA or RA saiginst state officialin their official

capacities for injunctive relief atamages.” (citing Phiffer v. Columbia River Corr Inst., 384 F

791, 791-92 (9th Cir. 2004)). Since plaintifiesifically seeks damages against defendants u
the ADA and he sufficiently alleged that hesasubject to intentiohaiscrimination, his ADA
claim for damages should proceed.

V. Motion to Strike

After defendants Grout, Neuschmid, and Orofzlea their reply insupport of their
motion for summary judgment B No. 31), plaintiff filed &Supplemental Opposition,” or a
sur-reply (ECF No. 32). Defendants movestioke the sur-reply on the ground that it is
unauthorized. ECF No. 35.

Neither the Federal Rules of Civil Procedoog the Local Rules contemplate the filing

a sur-reply and the court did nogrest nor did plaintiff seek leavo file a sur-reply. Because

the sur-reply addresses whether plaintiff's claimifgunctive relief is barred by the class actign

in Armstrong, an issue which the court does path, nothing in the sur-reply compels the co
to authorize its filing and defendants’ nwotito strike will theefore be granted.
V. Conclusion

The complaint is not barred by Howze I, and the motion to dismiss on that ground S
be denied. However, plaintiffdaim for injunctive relief shoulde denied as moot. Defendan
motion to strike is granted.

Accordingly, IT IS HEREBY ORDERED thatefendants’ motion tetrike (ECF No. 33)
is granted and the Clerk of tiourt is directed to strike @intiff’'s supplemental opposition (EC
No. 32) from the record.

IT IS FURTHER RECOMMENDED that:

1. Defendants’ motion to dismiss (ECF No. B#)granted as to plaintiff's claim for

injunctive relief and denienh all other respects.
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2. If these findings and recommendations ateped, defendants begugred to file an
answer to the complaint within twigrone days of any such order.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuarth® provisions of 28 U.S.C. § 636(p) Within twenty-one days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the
objections shall be served and filed within fieen days after service of the objections. The
parties are advised that failurefiie objections within the specéd time may waive the right to

appeal the District Coud’order._Martinez v. Yist, 951 F.2d 1153 (9th Cir. 1991).

DATED: September 26, 2019 _ -
mr;_-—u M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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