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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RICKIE WALKER, No. 2:16-cv-1794 TLN GGH
Plaintiff,
V. FINDINGS AND RECOMMENDATIONS

SPECIALIZED LOAN SERVICING LLC,

Defendant.

PROCEDURAL BACKGROUND
On July 29, 2016 plaintiff filed a Complaifdr damages under th&ir Debt Collection

Practices Act, 28 U.S.C. § 2201, ECF No. 1, togetlhigr a motion to proceed in forma paupeti

ECF No. 2. The court granted in forma paigstatus on January 23, 2017. ECF No. 6.

On June 12, 2017 defendant moved to dismiss the Complaint and noticed the motic
hearing before the district court judge. ECF N&.. Dn the same day the district court issued
minute order directing that the matter be reretitor hearing before the assigned magistrate
judge. ECF No. 13. The matter was then scleebloy this court’s minute order for hearing on

the undersigned magistrate’s calenda July 20, 2017. ECF No. 14.

Plaintiff failed to file any Opposition and on July 18, 2017 this court issued an Ordef

vacating the calendar and requiring plaintifhtatify the court why no opposition had been file

c. 25
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bn for
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d

in accordance with the Local Rules of the Caumrdl requiring either an Opposition or a Statement
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of non-Opposition to be filedo later than July 31 2017. ECF No. 17. Plaintiff filed an
Opposition Memorandum on July 31, 2017, BO#: 18, and defendant filed a Reply
Memorandum on August 8, 2017, ECF No. 19, atWiime the motion was taken under
submission.

However, on December 28, 2017, the undersigned ordered further briefing which the
undersigned determined was necessary to the resolution of the motion to dismiss.

PLAINTIFF’'S COMPLAINT

A. LEGAL STANDARD

Defendant SLS asserts plafhhas failed to st&t a claim pursuant to Federal Rule of
Civil Procedure 12(b)(6). AsthAreshold matter it is importatd understand the unique way in
which the rule is applied to a pro se plaintiff’'s complaint.

Pro se pleadings are heldadess stringent standard thtinse drafted by lawyers.
Haines v. Kerner, 404 U.S. 519, 520-521 (1972). deroomplaints areoastrued liberally and

may be dismissed only if it appears beyond doubtttigaplaintiff can prove no set of facts in

support of his claim which would entitle hitm relief. Nordstrom v. Ryan, 762 F.3d 903, 908
(9th Cir. 2014). A pro se litigant is entitledriotice of the deficiencies in the complaint and an
opportunity to amend, unless thenga@aint’s deficiencies could ntwe cured by amendment. Sge

Noll v. Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987).

In reviewing a complaint under this stamdiahe court will (1) accepts true all of the
factual allegations contained in the complaimiess they are clearly $&less or fanciful, (2)
construe those allegations in fight most favorable to the plaifff and (3) resolve all doubts in

the plaintiff's favor. See Neitzke v. Williamd90 U.S. 319, 326-327; Erickson v. Pardus, 551

U.S. 89, 94 (2007); Von Saher v. Norton Sinaseum of Art at Pasadena, 592 F.3d 954, 960

(9th Cir. 2010)cert. denied564 U.S. 1037 (2011); Hebbe v. Pliler, 627 F.3d 338, 340 (9th Cir.
2010). Itis also true, howevehat the court need not accept agtlegal conclusions cast in the

form of factual allgations, see Western Mining CouncilWatt, 643 F.2d 618, 624 (9th Cir.

1981), or allegations that contratimatters properly subject fodicial notice. _Sprewell v.

Golden State Warriors, 266 F.3d 979, 988 (9th Gimended 0.g275 F.3d 1187 (2001).
2
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B.

issue as well as bankruptcy court recordsiniff does not object to this, and indeed, the
existence of these historical documents aresagleto this Motion to Dismiss to demonstrate
what actions were taken and wheludicial notice is granted. Mever, that does not mean tha

the court can accept thrith of the facts as set forth therein.

U.S. v. Southern California Edison, 3B(Bupp 2d 964, 974 (E.D. Cal. 2004) citinger alia

SLS has requested that the ¢dake judicial notice of loadocuments on the property at

JUDICIAL NOTICE

While the court may take judicial notice of the general meaning of words, phrases,
and legal expressions, documents are jathicnoticeable only for the purpose of
determining what statements are contditiesrein, not to prove the truth of the
contents or any party's assertiof what the contents me&ee e.g.,Hennessy v.

Penril Datacomm Networks, In69 F.3d 1344, 1354-1355 (7th Cir.1995);

Wilshire Westwood Assocs.Atlantic Richfield Corp.881 F.2d 801, 803 (9th
Cir.1989).

“Judicial notice is taken of the existsnand authenticity dahe public and quasi
public documents listed. To the extent tlentents are in dispute, such matters of
controversy are not appropriate subjdotgudicial notice.” Del Puerto Water

Dist. v. U.S. Bureau of Reclamatia®/1 F.Supp.2d 1224, 1234 (E.D.Cal.2003).
see also, California ex rel. RoNo, LLC v. Altus Finance.S3A4 F.3d 920, 931

(9th Cir.2003) (“requests for judicial noé are GRANTED to thextent that they
are compatible with Fed. Rule Evid. 28id do not require the acceptance of facts
‘subject to reasore dispute;’ "quotingLee [v. City of Los Angeles], 250 F.3d
[668] at 690; Kent v. Daimlerchrysler Corp200 F.Supp.2d 1208, 1219
(N.D.Cal.2002); Weizmann Institute 8tience v. Neschis, 229 F.Supp.2d 234,
246-47 (S.D.N.Y.2002); Happy Inv. Group v. Lakeworld Properties, 396
F.Supp. 175, 183 (N.D.Cal.1975); and Chloe Z Fishing Co. v. Odyssey Re
(London) Ltd., 109 F.Supp.2d 1236, 1242-1243 (S.D.Cal.2000).

Lee, supra, 250 F.3d at 689-690.

notice is accorded those documents. Judicis¢@onay be taken insofar as what the docume
provide, e.g., a bankruptcy case was dismissed ogrthmds set forth in an order. To the exts

that SLS desires to have the truth of thet$ in the documents admitted to be used in

Accordingly, to the extent th#tte existence of the documeptr seare relevant, judicial
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adjudication of the Motion to Disiss, judicial notice is denied.
C. FACTUAL ALLEGATIONS AD SUPPLEMENTAL FACTS

The complaint recounted the following essdrfaats. Plaintiff took a mortgage with
Bayrock Mortgage CorporationBayrock”] secured by his home as evidenced by a deed of
dated November 21, 2006 which was recorded the following day. Composite Exhibit A to
Complaint. ECF No. 1 at 7-19. The Deedlafist was accompanied by an Interest only
Adjustable Rate Rider, id. @6-29, and a Planned United Dimment Rider._ld. at 30-33.

Plaintiff alleges that he defaulted on thebt on February 8, 2008, ECF No. 1 at 9.
Defendant agrees that plaintifffdalted but states in its Motion that the default occurred in o
December 9, 2009, as evidenced by the judicradlyceable Notice of Default filed with the
County Recorder on December 10, 2009. ECF 423B-39. Another recorded document
reflects that the loan was agsed to SLS on March 5, 2010, id.4dt-42, three months after the
default was recorded.

On February 8, 2015 Walker received a “D¥hlidation Letter” from Wilmington Trust
as successor Trustee to Citibank, allowing hirdigpute the validity of a debt for unpaid
principal of $1,076,250.00, interest of $438,@E].escrow advances of $158,096/96, and
outstanding fees of $34,348.17 for a period of 30 dags which “the debt will be assumed to
valid by Specialized Loan Servicing LLC [“SLB" Id. at T 11, Composite Exhibit A at 35.
Apparently in response to thistter plaintiff filed for bankrupty relief under Chapter 11 of the
U.S. Bankruptcy Code on February 20,15, case number 15-21393. Id. at § 12.

On July 31, 2015 SLS filed a Claim with tBastern District oCalifornia Bankruptcy
Court in the amount of $1,692,111.72l. &t § 14, Composite Exhibkat 36-41. Attached to th
proof of claim is a “Resignation, Success@paintment and Acceptance Agreement” in whic

Citibank resigns as trustee and passes théiqo$d a successor trustee — Wilmington Trust

1 Plaintiff attached a number of documents ®®omplaint, but did nateek judicial notice of
them. The court will however accord such netic the documents submitted by plaintiff whern
they meet the requirement therefor as it proceeds throughout this Order.

2 This document is not subject to judiciaitice under Federal Rule of Evidence 201 but
defendant refers to it in its Memoranda, &ag raised no objectida its consideration.
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National Association and identifies SLS as liten servicer for the successor trustee dated

December 3, 2102

d., Composite Exhibit A3t According to defendant’s supplemental
briefing, the property assue has not yet been sold at trusteale on account of giving plaintif
“one more” opportunity to cure the default.

The undersigned became concerned based onitilaémotion, that plaintiff’'s bankruptcy
action was possibly still in procgag at present, or was abthe time plaintiff filed his
complaint. SLS demonstrated in supplemebtagfing that plaintiffs bankruptcy actions was
dismissed in November 2015:

Based on all of the information presed in this bankruptcy case, and in
light of the Debtor's two jpor failed Chapter 11 cases, the court concludes that
the Debtor is not prosecuting this caserequired by Chapter 11; has not
attempted to prosecute this case in good faith; has not truthfully and accurate
completed the Schedules and StatemeRimdncial Affairs, and the various
amendments thereto, in this case; doedawve the ability to prosecute a Chapter
11 case, propose a Chapter 11 planpafiom a Chapter 11 plan; and that the
filing and continuing of this case @ abuse of the Bankruptcy Code. [{]
Furthermore, the Debtor does not opptse court dismissing the bankruptcy
case. Dckt. 79. [] Cause exists to dssithis Chapter 11 case. The Debtor
having recently concluded a Chapterase and obtaining his discharge, and
there being no disclosed unencumberedtagediquidate, dismissal of this

Chapter 11 case is in the best interests of creditors. [{]] Therefore, the Order is
sustained, and the case is dismissed.

Defendants’ Supplemental Briefing at Poiatsl Authorities p 1-2 quoting the bankruptcy
court order.

Plaintiff's claims depend upon the characation of SLS as a ‘&bt collector,” as
opposed to a creditor, in its rétan with plaintiff. As will be shown, the distinction is an
important one. Plaintiff's claim is that Sh&lated provisions o015 U.S.C. section 1692e,
which prohibits a debt collector to use angl$ke, deceptive or misleading representation or
means,” or to threaten to take any action &sioot intend to take, or to use any “false
representation or deceptive means” in its efforts to collect a debt. Plaintiff claims that SLS

filing of the proof of claim was in an inflateim and was brought aftére California statute of
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limitations had expired with regard to an aatto collect a money judgment for balance due @
an obligation arising from a deed of trust or mortgage. Thaitst California Code of Civil
Procedure section 337, declares a four gegtute of limitations on “[a]n action upon any
contract, obligation or liability founded upon astiument in writing, except as provided in
Section 336%0f this code; provided that the timétfain which any action for a money judgmer,
for the balance due upon an obligatior the payment of which a deed of trust or mortgage W
power of sale upon real property. was given as security .. shall not etend beyond three
months after the time of sale umdeich deed of trust or mortgagePlaintiff contends that the
filing of the proof of claim in bankruptcy motkan four years after his default constitutes a
violation of this statutory limitation. He seeksgeal damages for “a conteanjury to his peac
of mind and mental health,” the value of thedihe was “forced to waste” in evaluating SLS’s
proof of claim, and the pain and suffering resigitirom being subject titlegal debt collection,
statutory damages and “fees and cobts.”
SLS’S MOTION TO DISMISS

A. SLS — CREDITOR OREBT COLLECTOR

Essentially SLS argues that it is not a “deddlector,” but rathea mortgage servicer
through its pleadings and documents submitted in connection with it for which it has sough

will be granted, Judicial Notice under FederaleRef Evidence 201. As a threshold matter,

however, it is to be noted that SLS does not despat/eral facts asserted by plaintiff and used i

his argument that SLS is a debt collector.

Another recorded document that reflects asgasnent of the benefal interest in the
Deed of Trust, to Citibank, N.A. afteefault, discloses that the loafter defaulf was assigned
by Bayrock to Citibank._Id. at Exh. 4. vitasn’t until September 13, 2016, while the loan

remained in default, that a notice of trustee’s sale recorded. Id. at Exh. 5. The parties rep

% Section 336a has no applicativere insofar as it applies torporate obligations held by the
public, corporate mortgages etc.

* The claim for fee damages is confusing insofaslaistiff is proceeding aan IFP litigant, i.e.,
without the assistance of an attorney.
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that the property has not beendsas the creditor hasxtended plaintiff an opportunity to attempt
a short sale.
SLS cites several cases which reflect the Istagpding rule that originating creditors,

originating mortgagors, and follow-on mortgeggrvicers are not debt collectors. See e.g.,

Williams v. Countrywide, 504 F.Supp.2d 176, 190 (S.D.Tex. 2007); Becker v. Wells Fargo|Bank,

N.S., Inc., 2011 WL 1103439 *20 (E.D.Cal. 20khd Perry v. Stewart Title Co., 756 F.2d 1197,

1208 (5th Cir. 1985). Each of these cases datmduish between debt collectors, who can be
held under the theory relied upon fhintiff, from loan services, which SLS claims to be, with
the caveat that the distinction applies long as the debt was notdefault athe time it was
assigned

The statute pursuant to whichapitiff sues adopts a criticdlstinction between a creditar,
who cannot be a debt collector, and a debt doltegho cannot be a crigdr. Section (a)(6) of

the statute, which defines therte“debt collector,” provides:

The term “debt collector” means any person who uses any instrumentality of
interstate commerce or the mails in douginess the principal purpose of which is
the collection of any debts, aho regularly collects or &mpts to collect, directly
or indirectly, debts owed or due orsasted to be owed or due another.

Notwithstanding the exclusion provided by dayF) of the last sentence of this
paragraph, the term includes any creditbowin the process of collecting his own
debts, uses any name other than his own which would indicate that a third person
is collecting or attempting to collectdudebts. For the purpose of section
1692f(6) of this title, such termsa includes any person who uses any
instrumentality of interstate commerce or the mails in any business the principal
purpose of which is the enforcementeturity interests. The term does not
include- . ..

(F) any person collecting or attemptitogcollect any debt owed or due or

asserted to be owed or due anothdahe extent such activity (i) is

incidental to a bona fide fiduciappligation or a bona fide escrow

arrangement; (ii) concerns a dealitich was originated by such person;

(iii) concerns a debt which was not in default at the time it was obtained

by such person; or (iv) concerns a delbbbtained by such person as a

secured party in a commercial creénsaction involving the creditor.
(Emphasis added.)
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Bridge v. Ocwen Federal Bank, FSB, 681 F.3d 355,(889Cir. 2012), discusses the gravams

of the foregoing section as follows:

For an entity that did nairiginate the debt in quesh but acquired it and attempts
to collect on it, that entity is @ier a creditor or a debt collecidepending on the
default status of the deht the time it was acquired. The same is true of a loan
service, which can either stand in thess of a creditor or become a debt
collector, depending on whether the defais assigned for servicing before the
default or alleged default occurred. CitiNgadlington v. Credit Acceptance

Corp. 76 F.3d 103, 106-108 (6th Cir. 1996); Perry v. Stewart Title Co., 756 F.2d
1197, 1208 (8 Cir. 1985).

Bridge goes on to note that othercuits have adopted themnsa analysis citing FTC v. Check
Investors, Inc., 502 F.3d '59, 171-173 (3rd @007); Schlosser v. iFhanks Capital Corp.,323

F.3d 534, 536 (7th Cir. 2003).
Although the Ninth Circuit has yet to discuss teach of section (6)(F), district courts i
the Circuit have done so. Jara v. Aurboman Services, 852 F.Supp.2d 1204, 1211 (N.D.Cal.

2012)(not a debt collector if debt was not ificddt at the time obtained); Wise v. Wells Fargo

Bank, N.A., 350 F.Supp.2d 1047, 1053 (C.Bl.2012)(assignee of a detuit a debt collector “d

long as the debt was not in defaafithe time it was assigned.”).

In a recent case decided in this Distrilbg court began its aryais of the issue by

determining at the outset thdgfendant Bank of America was reotlebt collector “so long as the

debt was not in default” at the time it was gaed to the defendant there. Dowling v. Bank of

America, N.A., 2017 WL 3284675 *4 (E.D.Cal. 2017)nather factor that etudes inclusion of

an action based on the status of the entity attempting to collect arrearages on a mortgage
entity that brings an action against the debtlie purpose of supportingn-judicial foreclosure

is not a debt collector, but rathene who seeks to retake and Hetbee security for the mortgage

rather than to collect money from the borrow&laser v. Nationstar Mortgage, LLC, 2017 WL

1861850 *12 (N.D.Cal. 2017). There is no indicatiothi& pleadings filed by either side that
SLS’s action was undertaken in connectiath a non-judicial foreclosure activity.

The foregoing weighs heavily toward a deteraion that SLS is a debt collector, not a
creditor, and can therefore held to defend this action.
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B. STATUTE OF LIMITATIONS

This is not an ordinary stawbf limitations issue. SLS doast contend that plaintiff
filed his FDCPA action after thHeDCPA statute of limitationsadrun. Rather, plaintiff asserted
in his Complaint that the filing of a claim inshbankruptcy action was aolation of section Cal.
Code Civ. P 337 (1), insofar as the filing was miaxdee than four years after his default there
exceeding the statute of limitationSLS argues that the meritspg&intiff's invalid filing claim
(or at least half of it) based on untimeliness $théwe decided in its favor as a matter of law.

Section 337 (1) provides:

Within four years: 1. An action upomycontract, obligation or liability founded
upon an instrument in writing, except asyded in Section 336a of this code;
provided, that the time wiith which any action for a money judgment for the
balance due upon an obligation for thgmpant of which a deed of trust or
mortgage with power of sale upon reabperty or any interest therein was given
as security, following the exercise of the gowf sale in sucdeed of trust or
mortgage, may be brought shall not extdeyond three montladter the time of
sale under such deed of trust or mortgage.

SLS argues that this statute does not commeneaton an “installment contract” insofar as tf
creditor (or the collector) need nide based upon the date of dela but may “elect” to rely on

the “terminal” payment date in the loan agream See Union Sugar Co. v. Hollister Estate C

3 Cal.2d 740 (1935). In Union Sugar, the Califor@igpreme Court held @hthe statute does nc
ripen into an executoryontract, i.e., one that establishes a datgayment of the debt in toto.
Id. at 746. Thus, under Union a creditor, or coliectnay elect to wait until the terminal date ¢
the contract — in plaintiff's casherein, the year 2034 — befeeeking to enforce its right to

collection.

by

e

The undersigned has read the above and SiitBé&s cited cases, but maintains doubt that

they apply to a situation where the creditos béected to formally declare a default on a
mortgage._Union stands for theoposition that the holder of amstallment contract may “elect
not to sue after default on an installment. riglla formal notice of defétthas all the appearancs
of making an election to sue time installment default. Under SLS’s argument, a mortgage

holder could cloud the title on land by filing a notafedefault, but wait twenty or more years t
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finally bring the case to court.

However, the undersigned need not finally resolve his doubts because SLS’s argur
apply to only one-half of plaintif§ invalid filing claim. Plainff also claimed that the proof of
claim filed in bankruptcy court veafalse and “inflated”—a FDCPA @fation on its own, if true.
The statute of limitations argument has nothinddawith this allegationand the case would
proceed on it alone. Accordily, the motion to dismiss the entire complaint based on the
“installment contract” they should be denied.
C. BANKRUPTCY CLAIM BY DEFENDANT

Plaintiff claims that the filing of the bb&ruptcy claim by SLS wafraudulent and thus
entitles him to damages because it was padt#tetory period of making a claim which, as ha
already been determined is not determinativimefaction in any event, and because it missta
facts and was thus fraudulent in nature. Sldgbi@s, however that California insulates all cour
filings from any defamation type of claim allavg challenge only if the gravamen is malicioug

prosecution citing --._Silbert v. Anderson, 50 Cal.3d 205, 216 (1980y Ribas v. Clark, 38

Cal.3d .355, 364; Albertson v. Raboff, 46 QdI375. 381; 382 (1956); Kilgore v Younger, 30

Cal.3d 770, 778 (1982); Carden v. Getzoff, TH.App.3d 907, 913 (1987); Financial Corp. of

America v. Wilburn, 189 Cal.App.3d 764, 771 (1987); Thornton v. Rhoden, 245 Cal.App.2

99-100 (1966).

SLS’s argument fails on elementary prinegpbf federalism. State law cannot trump
federal law on a federally authorized claim.alls, (unless adopted as federal common law (
otherwise expressly adopted byléeal statute, or in a diversity action), state law cannot
invalidate theprosecution of #ederalclaim infederalcourt. Examples abound of this

proposition: In Perez v. Campbell, 402 U.S. 8572 (1971) the Supreme Court stated “[w]e ¢

no longer adhere to the aberratibtactrine of Kesler and Reithat state law may frustrate the

federal law. . . . Thus we cdnde that Kesler and Reitz carvieano authoritative effect to the

extent they are inconsistent with the control @pke that any state leglation which frustrates
the full effectiveness of federal law is renderedhiid by the Supremacy Clae [U.S. Const. art

6 cl. 2] [and] thus may not stand”); FelderCasey, 487 U.S. 131, 138 (1988) ( state law noti
10
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of claim requirements in section 1983 actionmi&lid); Katzenbachk. Morgan, 384 U.S. 641,

646-647 (1966) (state law literacy requirensantonsistent with Voting Rights Act).
Accordingly, SLS would have to demonsgréthat FDCPA itself, or other federal law,
allows state law to carve out an exception t@wdtherwise would be BDCPA violation. This
SLS has not done.
However, in reviewing defendant’s Rgglemorandum in support of its Motion to
Dismiss, the court was drawn to the following eta¢nts found at page 7, line 1 through page

line 2:

For example, in B-Real, LLC v. Chaess(In re Chaussee), 399 B.R. 225 (B.A.P.
9th Cir. Dec. 18, 2008), the Court waacéd with determining whether filing a

Proof of Claim could form the basis afclaim under the [F]DCPA. The Court

noted that allowing an FDCPA claim woutdeate a conflict with the Bankruptcy

Code,

Specifically, a Proof of Claim filed in a bankruptcy case constitutes prima facie
evidence of its validity and is deemed allowed unless and until the debtor objects
to it; if an objection is filed, the bankptcy court resolvethat objection after
notice and a hearing. ldt 238. In contrast, under the FDCPA, a debt is
presumed valid if the debtor does nofpdite the debt within thirty days after
receipt of an “initial commnication”; even then, the RIPA provides that, if the
consumer fails to dispute the validity aflebt, that failure may not be construed
by any court as an admission of liabilitly the consumer._Id. Importantly under
the FDCPA, a “communication in the forofi a formal pleading” shall not be
treated as an initial commuation. 1d. This creates a quandary for the creditor
since, if a Proof of Claim cannot bersidered an “initial communication: under
the FDCPA, the creditor must senabéher communication to the debtor
containing the required statuy notice; however sendingnatice to a debtor in a
pending bankruptcy case has been helddtate the automatic stay, as noted by
the Court._Id. The conflilmg nature of the statutes leaves a creditor with an
impossible choice: protect itsagin or risk violating the FDCPA

The Court went on to explain that “[ajteting to reconcile the debt validation
procedure contemplated by the FDCP#&hwthe claims objection process under
the Code results in the sort of conflastiand conflicts that persuades us that
Congress intended that FDCPA be precludettie context of bankruptcy cases.”
In re Chaussee, supra, 399 B.R. at ZBBe Court went on to explain that, if a
debtor believes a creditbas filed a bogus Proof @flaim, the debtor has a
remedy for that filing: making an objection to the Proof of Claim in the

11
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Bankruptcy Court._ld. at 240. The Coftutther stated that the Bankruptcy Code
“provides an adequate remedy for dealinthviiaseless proofs of claim” including
the issuance of sanctiong fead faith conduct by a party the bankruptcy case.
Id. As a result the Court found the dats claim for violation of the FDCPA
precluded by the Bankruptcy Codal. at 241. (Further citations omitted.)

After reading and re-reading In re Chagae, and the case it relied upon, Walls v. Well

Fargo, 276 F.3d 502 (9th Cir. 2002), the undersigaeonvinced that federal bankruptcy law
(as opposed to a state immunity) precludesautiiization of FDCPA for allegedly false
bankruptcy statement of claims by creditors.isTHhalsity” would include both of plaintiff's
arguments concerning an invalidole-statute of limitations and inflated nature of the claim.
Although, this is not an issue datly raised by the motion to disss, it was raised in the reply
brief. Moreover, because this motion isiallyy decided on Findingand Recommendations, Sl
might well be able to raise tligsue on objections with plaintibeing given an opportunity to
oppose. Judicial efficiency indicatést issue should be adjudicated now.

The Motion to Dismiss should be granted based on In re Chaussee.

D. RES JUDICATA

In reviewing SLS’s Reply Memorandum in support of its MotioDitemiss, see above,
the court was also of thapinion that principles afes judicataand estoppel could apply.
Therefore, a request for further briefing was made.

Petitioner’s bankruptcy adjlication was a decision on the merits. The bankruptcy
decision determined to dismiss the case basgalaintiff's false statements and failure to
prosecute. See 5:2-6:8, supido one can doubt that a false statement dismissal could be
anything but a decision on the merits. Moreofaihire to prosecute in a bankruptcy action is

determination on the merits just as it is in@éstcourt. See Bankrupy Rule 9041 incorporating

Rule 7041 which, in turn, is incorporated Fed. R..®.. 41 (b)._See also, In re Walker, 322 B

®> The undersigned is not findingathFDCPA violations outside ¢hbankruptcy process would |
barred simply because a claim was filed lyeditor in bankruptcy, e.g., pre-bankruptcy
harassment violations. However, plaintiff igtgwclear in his complaint that he alleges only
invalid claims issues. Whether a non-bankrupedgited FDCPA claim wuld be treated as an
asset of the bankrupt estate, and not a plaintifégd not be decided.
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820, 825 n.2 (D. Nev. 2005); In re Dgill 25 B.R. 816, 818 (D. Haw. 1991).

Therefore, principles aks judicatashould apply.

“Generally, four elements must be pesin order to eshdish the defense oés judicata
(1) the parties were identical in the two actiof23 the prior judgment vgarendered by a court ¢
competent jurisdiction; (3) there was a final jodent on the merits; an() the same cause of

action was involved in both cases. Eubanks B.IEC., 977 F.2d 166, 169 (5th Cir.1992).” Inr

Heritage Hotel Partnership 1, 160 B.R. 374, 376-3%7 . 1993). In the present situation th
parties in this action were both parties in thekoaptcy action with regard to the same debt, a
bankruptcy court is clearly a o of competent jurisdiction, éne was a final judgment on the
merits in the bankruptcy actiorges Heritage at 377 (a bankruptoyurt’s confirmation order is 3
binding final order for purposes of res judiciat@)d the cause of actiendefendant’s right to

collect on the debt — was involvedhioth the bankruptcy action andslone. Thus, at least at t

threshold level, the requirements for applicationesfjudicatahave been met here.

—

e

In Siegel v. Federal Home Loan Morf@orp., 143 F.3d 525, 528-529 (9th Cir. 1998), the

Ninth Circuit Court of Apeals unequivocally stated

[r]es judicata bars all grounds for recovtrgt could have beexsserted, whether they
were or not, in a prior #gbetween the same parties the same cause of action.’
[Robertson v. Isomedix, Inc. (In re IMutronics), 28 F.3d 965, 969 (9th Cir. 1994).],
That applies to mattedecided in bankruptcy. Id.

*k%k

Similarly, in In re Intl. Nutronics, 28.Bd at 969, we stated that where a “claim
could have been asserted at the tohthe proceeding confirming sale [in
bankruptcy] ... this opportunity is sufficiettt satisfy [the] requirement[s] of the
doctrine of res judicata.” (Emphasis adjleéSee also Trulis v. Barton, 107 F.3d
685, 691 (9th Cir.1997) (“Since the plaifs never appealed the bankruptcy
court's confirmation order, the orderaiginal judgment ad plaintiffs cannot
challenge the bankruptcy court's jurigdio over the subject matter.”); Bank of
Lafayette v. Baudoin (In re Baudoir®31 F.2d 736, 742 (5th Cir.1993) (finding
that a bankruptcy order allowing a proofatdim is a final judgment to be given
res judicata effect).

The debtor in a bankruptcy actionalso required to disclose apyospective tort claims against
secured creditor, such as defemdaurported to be here, indhbankruptcy disclosures or they

13
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will be barred from assertion mfollow-on action._In re Kelley, 199 B.R. 698, 703 (9th Cir.
1996). Res judicataacts to bar not only actions litigatedthe earlier proceaag but also those

thatcould have been litigated. Opperwall v BankAsherica, N.A., 561 B.R. 775, 780 (9th Cir

2016); In re Heritage, gpua, 160 B.R. at 377.

Thus a bankruptcy plaintiff who fails tpeal a final bankrupycOrder is bound by that

judgment which validates all proofs of claims, balsed and those that mtieunchallenged in the

bankruptcy court, and invites aghant who is later sued with regard to that claim, as is

defendant here, to raise the bares judicata Siegel at 529; see alBank of Lafayette, supra,

981 F.2d at 742.

In this case plaintiff does ndispute that his bankruptcytam went to judgment a mere

eight months before he filed the instant cormlaeeking tort damages based upon SLS’s claims

in the bankruptcy court. Plaifftdoes not explain why he simphcquiesced in the amount of t
claim set forth by SLC in the bankruptcy proceeding. The amount of the claim is then pres
valid. Neither does plaintiff dmite that he failed to list a potential claim against SLS in the
course of the bankruptcy litigath and this complaint is, theog€, open to attack under tres
judicatadoctrine. As to why he did not raiaeclaim against SLS in the bankruptcy venue,
plaintiff states that he wasn’'t aware oéttlaim until July 9, 2015, four months before the
bankruptcy was dismissed on November 2, 2015; HG. 21 at 4, when the bankruptcy judge

discussed SLS’s proof of claim during a heaang explained to plaiift how he could use

discovery to flesh out the relatidnp between defendant and the sedudebt._Id. at 6:17-21:14.

Thus plaintiff was given the tools to determine télationship of SLS to the claim and its role
a debt collector rather tharceeditor, yet he did not take yafurther action in the bankruptcy

court. The Ninth Circuit has held that rat facts need be known byeldebtor in a bankruptcy

action before the duty to raise the claim in bapkey arises. Hay v. &t Interstate Bank of

Kalispell, N.A., 978 F.2d 555, 557 (9th Cir. 1992).Hay the debtor leaned etifficient facts of

a purported fraud four months before the bantayipras resolved, and here plaintiff similarly
learned sufficient facts to pbtm on notice four months before conclusion of the bankruptcy

action. _Id. Thus platiff was on notice to raise his ahiin the bankruptcy court or risk
14
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imposition ofres judicata Having failed to do that, he islgact to dismissal under the doctrin

D

of res judicata

Moreover, it is not knowledge of the legaldfa claim, but knowledge of the facts that
gives rise to the claim which is important fes judicatapurposes._Id. Thus, coming to a
belated realization that filing@aim which would be otherwise fvad by a statute of limitations
could give rise to a FDCPA claing not an excuse which would mates judicataprinciples
inoperative. Plaintiff knew a &im had been filed by SLC and stlhave known that he did not
agree with the amount set forth.

However res judicatais an affirmative defense that can be waived by a defendant. In re

Associated Vintage Group, Inc., 283 B.R. 5483 $9th Cir. 2002). As a result, courts are

generally wary ofaising the issusua spontgas the court is doing here. However,

“if a court is on notice that it has preusly decided the issypresented, the court
may dismiss the action sua sponte, ev@ugh the defense has not been raised.
This result is fully consistent with thmolicies underlying regidicata: it is not

based solely on the defendant's interestvoiding the burdens of twice defending
a suit, but is also based on the akawice of unnecessary judicial wastdrited
States v. Sioux Natipd48 U.S. 371, 432, 100 S.Ct. 2716, 65 L.Ed.2d 844 (1980)
(REHNQUIST, J., dissenting) (citations omitted).

Arizona v. Californiab30 U.S. 392, 412 (2000).

To wait, in this case, to see if defendemses the defense, wdulesult in a complete
waste of judicial resources, i.e., yet anothetiom The basis for application of the doctrine was
clearly disclosed in the briefing both for aaghinst the pending Motion to Dismiss, and the
parties do not disagree on the basic facts upon whecbadhirt is relying hereThus the court wil
apply the doctrine here and recommend dismisstilis action on the gund that it is barred by
res judicata That is, the claim filed by SLS in therdauptcy court is found Vi in all respects
based omes judicata and cannot be disputed hémea FDCPA action.. .

E. JUDICIALESTOPPEL

A second basis for arresting this actiothis doctrine ofydicial estoppel.
“The difference between estoppel and principlees judicata is it estoppel is based on
conduct of a party in the cae of litigation, while claimrd issue preclusion follow fror
the fact of the judgment viibut reference to anyone's contdditonoring this distinction

15
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presents a difficult analytical challenge wlesmsessing the scope of the “claim” for claim

preclusion purposes: one must resist the tetoptéo let conduct play a large role in the
analysis of the scope of the “claim.”

In re Associated Vintage Group, Inc., 283 B39, 565 (9th Cir. 2002). The doctrine may,

therefore, “be invoked ‘to protect th@egrity of the bankruptcy processgjtiotingHamilton v.

State Farm Fire & Cas. Co., 270 F.3d 778, 785C#h2001). It “commonly takes the form of

preventing the debtor from prosecuting, drastvise enjoying unscheduled properiyioting
Hamilton, 270 F.3d at 783 --in thissmthe partial discharge of abdl@r potential tort recovery
sought by plaintiff in the instant case afterifajlto offer the bankruptcy the opportunity to
consider the claim.

In order to apply judicial estoppel the Nir@ircuit has identified “sveral factors [that]

typically inform the decision whether toyp the doctrine in a particular case:

“First, a party's later position must lméearly inconsistent’ with its earlier

position.” QuotingNew Hampshire v. Maine, 532 U.S. 742, 750 (2001). Second,
courts regularly inquire whether the panias succeeded in persuading a court to
accept that party's earlier position, so that judicial acceptance of an inconsistent
position in a later proceedingowld create the perception that either the first or the
second court was misled. Id. (imet quotation marks omitted). A third
consideration is whether the party seekimgssert an incorsdent position would
derive an unfair advantage or imposeuaifair detriment on the opposing party if
not estopped. Id. at 751. In enumergtihese factors, we do not establish
inflexible prerequisites or an exhaustieemula for determining the applicability

of judicial estoppel. Additional considerations may inform the doctrine's
application in specififactual contexts. Id.

Ah Quin v. County of Kauai Dept. of Transp., 733 F3d 267, 270-27C{© 2013).

“In the bankruptcy context the federal courts have developed a basic default rule: If a plai
debtor omits a pending (or soone filed) lawsuit from the kruptcy schedules and obtains
discharge (or plan confirmation), judiciestoppel bars the action.”_Id. at 2¢iting Payless

Wholesale Distribs., Inc. v. Akrto Culver (P.R.) Inc. 989 F.2d 570, 571 (1st Cir. 1993), Hay

supra, at 557.
However, as seen from the facts here, fifhidid not persuade the bankruptcy court to

accept his position, i.e., the bankruptcy coustrdssed his petition for misconduct reasons an
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did not confirm a plan based on plaintiff' gresentations. Althoughahtiff's conduct cannot
be condoned, he received no benefit from hggascence in the proof of claim. Judicial
estoppel cannot be found.
CONCLUSION

In light of the foregoing, this coufinds and recommends as follows:

1. Defendant SLS’s Motion to Dismiss sholld granted on the basis that a FDCF
claim cannot be asserted on the basis that alidedat by a creditor in bankruptcy proceeding i
invalid,

2. The Complaint should be dismissed oa #iternative grounds of res judicata.

These findings and recommendations are submitted to the United States District Juy
assigned to the case, pursuarth® provisions of 28 U.S.C. 8§ 636(b)(IWithin thirty (30) days
after being served with these findings aadommendations, petitioner may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings &®tommendations.” Petitioner is advised that
failure to file objections within the specifiedrie may waive the right tappeal the District

Court's order. The petitioner is advised thaufailto file objections within the specified time

may waive the right to appeaktiistrict Court's order. Manez v. Ylst, 951 F.2d 1153 (9th Cjr.

1991).

Dated: February 7, 2018
/sl Gregory G. Hollows
UNITED STATES MAGISTRATE JUDGE
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