(PS) JaiKishan v. County of Sacramento Doc. 5

1

2

3

4

5

6

7

8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JOHN JAIKISHAN, No. 2:16-cv-1803-KIJM-EFB PS
12 Plaintiff,
13 V. ORDER
14 | COUNTY OF SACRAMENTO, DOES 1
15 through 10,
16 Defendants.
17
18 Plaintiff seeks leave to procedforma pauperigpursuant to 28 U.S.C. 1915His
19 | declaration makes the showing regdiby 28 U.S.C. 81915(a)(1) and (HeeECF No. 2.
20 | Accordingly, the request to procemdforma pauperiss granted. 28 U.S.C. § 1915(a).
21 Determining that plaintiff may proce@dforma pauperisioes not complete the requiregd
22 | inquiry. Pursuantto 8 1915(e)(2), the court naismiss the case at any time if it determines the
23 | allegation of poverty is untrue, drthe action is frivolous or migious, fails to state a claim on
24 | which relief may be granted, or seeks monetdigfragainst an immune defendant. As discussed
25 | below, plaintiff's complaint fails tetate a claim and must be dismissed.
26 || /1
27

! This case, in which plaintiff is proceediimgpropria personawas referred to the
28 | undersigned under Local Rule 302(c)(28pe28 U.S.C. § 636(b)(1).
1
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Althoughpro sepleadings arelbierally construedsee Haines v. Kerngd404 U.S. 519,
520-21 (1972), a complaint, or portion thereof, nhestlismissed for failure to state a claim if
fails to set forth “enough facts to state a clamelief that is plausible on its faceBell Atl.
Corp. v. Twombly550 U.S. 544, 554, 562-563 (2007) (citi@gnley v. Gibson355 U.S. 41
(1957));see alsd~ed. R. Civ. P. 12(b)(6). “[A] plairffis obligation to provide the ‘grounds’ of
his ‘entitlement to re&f’ requires more than labels and clusons, and a formalc recitation of
a cause of action’s elements will not do. Facaliaigations must be engh to raise a right to
relief above the speculative level on the asswngtiat all of the complaint’s allegations are
true.” 1d. (citations omitted). Dismissal is appropriate based either on the lack of cognizal
legal theories or the lack pfeading sufficient facts to supp@ognizable legal theories.
Balistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cir. 1990).

In reviewing a complaint under this standadha, court must accept &sie the allegations
of the complaint in questiolospital Bldg. Co. v. Rex Hosp. Truste425 U.S. 738, 740 (1976
construe the pleading in the ligmiost favorable to the plaifftiand resolve all doubts in the
plaintiff's favor, Jenkins v. McKeither895 U.S. 411, 421 (1969). A pse plaintiff must satisfy

the pleading requirements of Rule 8(a) of thddfal Rules of Civil Procedure. Rule 8(a)(2)

requires a complaint to include “a short and ptatement of the claimhewing that the pleader

is entitled to relief, in order to give the defenttair notice of what th claim is and the grounds

upon which it rests." Twombly 550 U.S. at 555 (citinGonley v. Gibson355 U.S. 41 (1957)).

Additionally, a federal cours a court of limited jurisidtion, and may adjudicate only

those cases authorized by tBenstitution and by CongreskKokkonen v. Guardian Life Ins. Cqg.

511 U.S. 375, 377 (1994). The basic fedgmasdiction statutes, 28 U.S.C. 88 1331 & 1332,
confer “federal question” and Reersity” jurisdiction, respectivgl Federal quém®n jurisdiction
requires that the complaint (1) arise under arfddaw or the U. S. Constitution, (2) allege a
“case or controversy” within the meaning of Arédll, 8 2 of the U. S. Constitution, or (3) be
authorized by a federal statute that both l&tgs a specific subject matter and confers federa
jurisdiction. Baker v. Carr 369 U.S. 186, 198 (1962). To invoke the court’s diversity

jurisdiction, a plaintiff musspecifically allge the diverse citizenship afl parties, and that the
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matter in controversy exceeds $75,000. 28 U.S.C. § 138Xalista v. Pan American World
Airlines, Inc, 828 F.2d 546, 552 (9th Cir. 1987). A casespmably lies outside the jurisdictiof

—J

of the federal courts unless demonstrated othervide&konen511 U.S. at 376-78. Lack of
subject matter jurisdiction may be raisecay time by either party or by the couAttorneys
Trust v. Videotape Computer Products, Ji88 F.3d 593, 594-95 (9th Cir. 1996).

Plaintiff brings this action against the CounfySacramento. ECF No. 1. He alleges th

he was an inmate at the Sacramento Godail from April 7, 2016, through May 5, 2016. ECIH

No. 1 at 2. He asserts that during this timevas housed in solitary confinement without any

at

medication or access to legal help, and he was motifped to make phone calls or have visitofs.

Id. He further claims that on many occasiongdiieand injured himself, but he was denied
medical careld. He also alleges that the jail refugegrovide dental car@ducation classes,

religious services, and inmate worker progratas.at 2-3. Plaintiff clans that the failure to

provide such services constituted violations of his constitutional rights under the Fourth, Fifth,

and Fourteenth Amendments to the Uniteaté&t Constitution antthe Americans with
Disabilities Act. Id. at 1-3.
As an initial matter, plaintiff appears tesert claims againstridividual defendants” yet

fails to identify them.See idat 2. Plaintiff's failure tadentify by name the individual

defendants is problematic and requires disrhidsthese defendants. Unknown persons cannot

be served with process until they are identifigdheir real names, and the court will not
investigate the names and itidas of unnamed defendants.

As for the County of Sacramento, the cdunds that the allegaiins are too vague and
conclusory to state a cognizable claim fdrefeagainst that defendé Although the Federal
Rules adopt a flexible pleading policy, a complainstmgive fair notice and state the elements

the claim plainly and succinctlydones v. Community Redev. Agen@B8 F.2d 646, 649 (9th Ci

-

1984). Plaintiff must allege witat least some degree of partexty overt acts which defendant

engaged in that suppgtaintiff’'s claim. Id. Plaintiff's complaint consists of little more than

—+

general allegations that he wasdel various services. Becalmech allegations are insufficier

to state a claim for relief, the complaint must be dismissed.
3
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To state a claim under § 1983, a plaintiff mal&¢ge: (1) the violation of a federal
constitutional or statutory right; and (2) thia¢ violation was committed by a person acting ur
the color of state lawSee West v. Atkind87 U.S. 42, 48 (1988)pnes v. Williams297 F.3d
930, 934 (9th Cir. 2002). An individual defendanhot liable on a civrights claim unless the
facts establish the defendant’s personal involvenmetie constitutional deprivation or a causg
connection between the defendant’s wrongéulduct and the alleged constitutional deprivatic
See Hansen v. Blacg85 F.2d 642, 646 (9th Cir. 1989phnson v. Duffy588 F.2d 740, 743-44
(9th Cir. 1978).

A municipal entity or its departmentauth as a county, a county jail, or a county
employee acting in an official capacity) is li@lunder section 1983 onlyplaintiff shows that
his constitutional injury was caused by employaettng pursuant to theumicipality’s policy or
custom. Mt. Healthy City Sch. Dist. Bd. of Ed. v. Dqy@9 U.S. 274, 280 (197 M onell v. New
York City Dep’t of Soc. Serygl36 U.S. 658, 691 (1978illegas v. Gilroy Garlic Festival
Ass’n,541 F.3d 950, 964 (9th Cir. 2008). In additisach local governmerintities may not be
held vicariously liable under section 1983 fog tinconstitutional acts of its employees under
theory of respondeat superiddee Board of Cty. Comm’rs. v. Brovia20 U.S. 397, 403 (1997).
That is, a plaintiff may not sueny defendant on the theory thla¢ defendant is automatically
liable for the alleged misconduct of subordinate officéxshcroft v. Igbgl129 S. Ct. 1937, 194
(2009).

To succeed on an Eighth Amendment claim joegdd on the denial of medical care, a
plaintiff must establish that Head a serious medical need &hat the defendant’s response to
that need was deliberately indifferedett v. Pennerd39 F.3d 1091, 1096 (9th Cir. 2006¢e
also Estelle v. Gambl&29 U.S. 97, 106 (1976). A serious mebieed exists if the failure to
treat the condition could resut further significant injury or the unnecessary and wanton
infliction of pain. Jett 439 F.3d at 1096. Deliberate indiéace may be shown by the denial,
delay or intentional interference with medica&atment or by the way in which medical care is
provided. Hutchinson v. United State838 F.2d 390, 394 (9th Cir. 1988).
1
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To act with deliberate indifference, a jaffioial must both be awarof facts from which
the inference could be drawn tlaasubstantial risk aferious harm exists, and he must also dr
the inference.Farmer v. Brennan511 U.S. 825, 837 (1994). Thus, a defendant is liable if h
knows that plaintiff faces “a substantial risk of sag harm and disregards that risk by failing
take reasonable measures to abateld."at 847. A physician need @il to treat an inmate
altogether in order to violate thiamate’s Eighth Amendment right©rtiz v. City of Imperial
884 F.2d 1312, 1314 (9th Cir. 1989). A failure to competently treat a serious medical conc
even if some treatment is prescribed, may constitute deliberate indifference in a particular
Id.

It is important to differentiate common lawgtigence claims of malpractice from claim
predicated on violations oféhEight Amendment’s prohibition @fuel and unusual punishmen
In asserting the latter, “[m]ere ‘indifference,€gligence,’ or ‘medical malpractice’ will not
support this cause of actionBroughton v. Cutter Laboratorie$22 F.2d 458, 460 (9th Cir.
1980) (citingEstelle v. Gamble429 U.S. 97, 105-106 (1976%¥ge also Toguchi v. Chung91
F.3d 1051, 1057 (9th Cir. 2004).

To the extent plaintiff contends that any defendant provided guadie medical care in
violation of the Eighth Amendment, he must gespecific facts demonstrating each defenda
personal involvement or personal participati Vague claims against unnamed “individual
defendants” are not sufficient.

Title Il of the Americans wh Disabilities Act (“ADA”), prohibits a public entity from

discriminating against a qualifieddividual with a disability on theasis of disability. 42 U.S.Q.

§ 12132. In order to state a claim that a publogpm or service violated Title Il of the ADA,
plaintiff must show: (1) he is a (mlified individual with a disabty”; (2) he was either exclude
from participation in or denied ¢hbenefits of a public &ity’s services, progras) or activities, of
was otherwise discriminated against by the pudatitity; and (3) such exclusion, denial of
benefits, or discrimination wds/ reason of his disabilityMcGary v. City of Portland386 F.3d
1259, 1265 (9th Cir. 20043ge also Lee v. City of Los Angel250 F.3d 668, 691 (9th Cir. 200

(“If a public entity denies an otherwise ‘qualifiedlividual’ ‘meaningful access’ to its ‘services
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programs, or activities’ ‘soleligy reason of’ his or her disabylitthat individual may have an
ADA claim against thgublic entity.”).

The ADA authorizes suits by private citizéns money damages agat public entities,
United States v. Georgi&46 U.S. 151, 153 (2006), and coujatys fall within the statutory
definition of “public entity.” Lee v. City of L.A.250 F.3d 668, 691 (9th Cir. 2001). “To recov
monetary damages under Title Il of the ADA ., a plaintiff must prove intentional
discrimination on the part of the defendanDuvall v. County of Kitsa®60 F.3d 1124, 1138
(9th Cir. 2001). The standard for intentiodadcrimination is delibexte indifference, which
“requires both knowledge @h a harm to a federally protecteght is substantially likely, and a
failure to act upon that likelihood.Id. at 1139.

“In suits under Title 1l of the ADA . . . thproper defendant usuallyan organization
rather than a natural person . . . . Thus, msea there is no persolhability under Title 11.”
Roundtree v. Adam2005 WL 3284405, at *8 (E. D. Cal. D€g.2005) (quotations and citatior]
omitted). Indeed, a plaintiff cannot bring action under 42 U.S.C. § 1983 against a State
official in his individual capcity to vindicate rights créad by Title 1l of the ADA.Vinson v.
Thomas 288 F.3d 1145, 1156 (9th Cir. 2002). ThusA®A plaintiff may seek injunctive relief
against an individual defendant gni the defendant is sued ims or her official capacity.
Miranda B. v. Kitzhaber328 F.3d 1181, 1187-88 (9th Cir. 2003).

Plaintiff will be granted leave to file amended complaint, if plaintiff can allege a
cognizable legal theory against a proper deéat and sufficient fagtin support of that
cognizable legal theoryL.opez v. Smiti203 F.3d 1122, 1126-27 (9th Cir. 2000) (en banc)
(district courts must afford pree litigants an opportunity to @md to correct any deficiency in
their complaints). Should plaintiff choose tie fan amended complaint, the amended complg
shall clearly set forth the clainasd allegations against eactiedelant. Further, any amended
complaint must cure the deficiencies idéatl above and also adhere to the following
requirements:

Any amended complaint must identify as a defendant only persons who personally

participated in a substantial way in depriving him of a federal constitutional dghtison v.
6
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Duffy, 588 F.2d 740, 743 (9th Cir. 1978) (a persojacts another to éhdeprivation of a
constitutional right if he does att, participates inrether’s act or omits to perform an act he
legally required to do that causes the alleggatidation). It mustlso contain a caption
including the names of all defendants. Fed. R. Civ. P. 10(a).

Any amended complaint must be written or typedhat it so that it is complete in itself
without reference to any earlier filed complaifi.D. Cal. L.R. 220. This is because an amen
complaint supersedes any earlier filed compjand once an amended complaint is filed, the
earlier filed complaint no longeris&s any function in the cas&ee Forsyth v. Humana14
F.3d 1467, 1474 (9th Cir. 1997) (the “amended clanmp supersedes the original, the latter
being treated thereafter asn-existent.”) (quotind.oux v. Rhay375 F.2d 55, 57 (9th Cir.
1967)).

Finally, the court cautions plaintiff that faikito comply with the Federal Rules of Civi
Procedure, this court’s Local R, or any court order may réisin this action being dismissed,
SeeE.D. Cal. Local Rule 110.

Accordingly, it is hereby ORDERED that:

1. Plaintiff's request for leave to procaedorma pauperi§ECF No. 2) is granted.

2. Plaintiff's complaint is dismissewith leave to amend, as provided herein.

3. Plaintiff is granted thirty days from thetda@f service of this order to file an amendé
complaint. The amended complaint must beadteket number assignedttas case and must
be labeled “First Amended Complaint.” Failure to timely file an amended complaint in

accordance with this order will resultanrecommendation this action be dismissed.

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

DATED: November 13, 2017
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