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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | FABIAN KHAMO, No. 2:16-cv-1827-MCE-EFB P
12 Plaintiff,
13 V. ORDER GRANTING IFP AND DISMISSING
COMPLAINT PURSUANT TO 28 U.S.C. §
14 | WARDEN OF CSP-SAC, et al., 1915A
15 Defendants.
16
17 Plaintiff is a state prisoner proceediwghout counsel in an action brought under 42
18 | U.S.C. § 1983. He seeks leave to proceddrima pauperis pursuant to 28 U.S.C. § 1915, and
19 | has filed motion to amend the complaint, and a “mdiiercounsel and equitable tolling.”
20 . Request to Proceed In Forma Pauperis
21 Plaintiff's in forma pauperis applicatianakes the showing required by 28 U.S.C.
22 | 81915(a)(1) and (2). Accordingly, by separatdeoythe court directthe agency having custody
23 | of plaintiff to collect and forward the appropriat@nthly payments for the filing fee as set forth
24 | in 28 U.S.C. § 1915(b)(1) and (2).
25 1. Screening Requirement and Standards
26 Federal courts must engage in a prelimyrereening of cases which prisoners seek
27 | redress from a governmental entity or officeearployee of a governmental entity. 28 U.S.C
28 | 8 1915A(a). The court must idefiyticognizable claims or disiss the complaint, or any portion
1
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of the complaint, if the complaint “is frivoloumalicious, or fails tstate a claim upon which
relief may be granted,” or “seeks monetaryakfiom a defendant who is immune from such
relief.” 1d. § 1915A(b).

A pro se plaintiff, like other litigants, musatisfy the pleading requirements of Rule 8(
of the Federal Rules of Civil Predure. Rule 8(a)(2) “requires a complaint to include a short
plain statement of the claim showithat the pleader is entitled telief, in order to give the
defendant fair notice of what the ictais and the grounds upon which it res&ell Atl. Corp. v.
Twombly, 550 U.S. 544, 554, 562-563 (2007) (cit@onley v. Gibson, 355 U.S. 41 (1957)).
While the complaint must comply with the “shartd plaint statement” requirements of Rule 8
its allegations must also inale the specificity required bBiywombly andAshcroft v. Igbal, 556
U.S. 662, 679 (2009).

To avoid dismissal for failure to state a olaa complaint must contain more than “nak
assertions,” “labels and conclass” or “a formulaic reitation of the elements of a cause of
action.” Twombly, 550 U.S. at 555-557. In other words, lifgadbare recitals dfie elements of
a cause of action, supported by mere conclusory statements do not suiffoz, 556 U.S. at
678.

Furthermore, a claim upon which the court gaant relief must have facial plausibility.

Twombly, 550 U.S. at 570. “A claim has facial plaubty when the plantiff pleads factual

content that allows the court to draw the reabtmmference that the defendant is liable for the

misconduct alleged.’Igbal, 556 U.S. at 678. When considering whether a complaint states
claim upon which relief can be granted, doairt must accept the allegations as tEréckson v.
Pardus, 551 U.S. 89 (2007), and construe the compla the light most favorable to the
plaintiff, see Scheuer v. Rhodes, 416 U.S. 232, 236 (1974).
[11.  Screening Order

The court has reviewed plaintiff's amendednpaint (ECF No. 6pursuant to § 1915A

and finds that it must be dismissed with leave to anlehalleges thatlefendant Duran, an

! Plaintiff has filed two complaints in thiction. ECF Nos. 1 &. In screening this
action, the court looks exclusively to theshoecent amended complaint (ECF No. 8¢ Hal
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officer at California State Prison, Sacramento,sasdiplaintiff in obtaining his mail. It also
names the Director of the California Departmein€orrections and Rehabilitation (‘CDCR”),
and the Wardens of California State PrisBacramento and the California Correctional
Institution as defendants, but includes no facallajations linking any of them to any violation
of plaintiff's rights. The remaindef the allegations concerns events that allegedly arose in|Kern
County, at the California Correctional Institution in Tehachapi, California. Specifically, it alleges
that Officer Duran threatened plaintiff ané@tiOfficers Martinez, Davis, and Campbell used
excessive force against plaintiff. The complaint also nhames Sergeant Ruiz as a defendant but
does not include any factual all¢igas linking Ruiz to any viol&n of plaintiff's rights. The
complaint does not include a requiestrelief. For the reasons explained below, the complaint is

dismissed with leave to amend.

1%
[@F

First, the complaint fails to state a cognizatieem against any of the defendants alleg
to be in Sacramento. In order to stateadneclunder 8§ 1983, a plaifftmust allege: (1) the
violation of a federal constitutional or statutory right; and (2) that the violation was committed by
a person acting under the color of state 1&ae West v. Atkins, 487 U.S. 42, 48 (1988)pnes .
Williams, 297 F.3d 930, 934 (9th Cir. 2002). An indival defendant is not liable on a civil
rights claim unless the facts establish the defet'sl@aersonal involvement in the constitutional
deprivation or a causal connection betweendéfendant’s wrongfidonduct and the alleged
constitutional deprivationSee Hansen v. Black, 885 F.2d 642, 646 (9th Cir. 1989phnson v.
Duffy, 588 F.2d 740, 743-44 (9th Cir. 1978). It is aleiar how Bettencouxtiolated plaintiff's
federal rights by assisting plaifitin locating his mail. Moreovelaintiff may not sue a warden
or the Director of CDCR simply becsel of their roles as supervisors,, on the theory that they

are liable for the unconstitutioheonduct of their subordinate#shcroft v. Igbal, 556 U.S. 662,

UJ
—

679 (2009). Because respondeat sapdiability is inappicable to 8 1983 suits, “a plaintiff mu
i

Roach Sudios, Inc. v. Richard Feiner & Co., 896 F.2d 1542, 1546 (9th Cir. 1989) (holding tha
an amended pleading supersedes the origidadyordingly, plaintiff's motion to amend the
complaint (ECF No. 6) is denied as moot.

—
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plead that each Government-offitdefendant, through the officislown individual actions, has
violated the Constitution.’ld.

Second, the complaint appears to improperly yoirelated claims ia single lawsuit.
The Federal Rules of Civil Procedure do not alioelaimant to raise unrelated claims against
different defendants in a single action. Indteaplaintiff may add multiple parties where the
asserted right to relief arises out of the saraesaction or occurrence and a common questio
law or fact will arse in the actionSee Fed. R. Civ. P. 20(a)(2). Unrelated claims involving
different defendants must beought in separate lawsufts.

Third, the court cannot determimndiether venue in this divisn of the court is proper.
The federal venue statute provideatta civil action “may be brougit (1) a judicial district in
which any defendant resides, if all defendantges&lents of the State in which the district is

located, (2) a judicial district iwhich a substantial part of theeats or omissions giving rise to

the claim occurred, or a substanpalt of property that is the ségjt of the action is situated, or

(3) if there is no district imvhich an action may otherwise beought as provided in this action,
any judicial district in whiclany defendant is subject to tbeurt’s personal jurisdiction with
respect to such action.” 28 U.S.C. § 1391(bghachapi is in Kern County, which lies in the
Fresno Division of the United StatBsstrict Court for the Eastemistrict of California. E.D.
Cal. Local Rule 120(d). If a second amendenhplaint reveals that there is no basis for
jurisdiction in the Sacramento division of the dotite court may transfer the action to the prg
division. E.D. Cal. Local Rule 120(f).
1

2 A plaintiff may properly assert multiple ctas against a single defendant. Fed. Rule
Civ. P. 18. In addition, a plaintiff may join myite defendants in onetean where “any right to

relief is asserted against them jointly, severallyindhe alternative with respect to or arising out

of the same transactioogcurrence, or series of transaos and occurrences” and “any questi
of law or fact common to all defendants will arise in the action.” Fed. R. Civ. P. 20(a)(2).
Unrelated claims against different defendgamust be pursued in separate laws&#s. George v.
Smith, 507 F.3d 605, 607 (7th Cir. 2007). This rulentended “not only t@revent the sort of
morass [a multiple claim, multiple defendant] sarbdduce[s], but also to ensure that prisoners
pay the required filing fees — for the Prisotigation Reform Act limits to 3 the number of
frivolous suits or appeals thahy prisoner may file without prapment of the required fees. 28
U.S.C. § 1915(g).1d.
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Lastly, Rule 8(a) requires a complaintciantain a demand for judgment for the relief
sought. In any second amended complaint, pfamtist include a request for relief.

For these reasons, plaintiffs amended complaint must be dismissed. Plaintiff will b
granted leave to file an amendammplaint, if he can allegeagnizable legal #ory against a
proper defendant and sufficient facts uppgort of that cognizable legal theoryopez v. Smith,
203 F.3d 1122, 1126-27 (9th Cir. 2008) banc) (district courts must &rd pro se litigants an
opportunity to amend to correatyadeficiency in their complaints Should plaintiff choose to
file an amended complaint, the amended complaint shall clearly set forth the claims and
allegations against each defendant. Any amendagblemnt must cure the deficiencies identifig
above and also adherethe following requirements:

Any amended complaint must identify as a defendant only persons who personally
participated in a substantial way in depriving him of a federal constitutional riginson v.
Duffy, 588 F.2d 740, 743 (9th Cir. 1978) (a persamjects another to éhdeprivation of a
constitutional right if he does att, participates inrether’s act or omits to perform an act he

legally required to do that causthe alleged deprivation).

It must also contain a captiorcinding the names of all defendantsed. R. Civ. P. 10(a).

Plaintiff may not change the nature of thist by alleging newynrelated claimsGeorge
v. Smith, 507 F.3d 605, 607 (7th Cir. 2007).

Any amended complaint must be written or typedhsa it so that it is complete in itself
without reference to any earlier filed complaii.D. Cal. L.R. 220. This is because an amen
complaint supersedes any earlier filed compjand once an amended complaint is filed, the
earlier filed complaint no longers&s any function in the cas&ee Forsyth v. Humana, 114
F.3d 1467, 1474 (9th Cir. 1997) (the “amended clanmp supersedes the original, the latter
being treated thereafter asn-existent.”) (quotind.oux v. Rhay, 375 F.2d 55, 57 (9th Cir.
1967)).

The court cautions plaintiff that failure to comply with the Federal Rules of Civil
Procedure, this court’s Local Rsleor any court order may resudtthis action being dismissed

SeeE.D. Cal. L.R. 110.
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V. Request for Appointment of Counsel

Plaintiff has filed a “motion for counsel aeduitable tolling.” ECF No. 14. The motiot
is denied. District courts lackuthority to require counsel tepresent indigent prisoners in
section 1983 caseddallard v. United States Dist. Court, 490 U.S. 296, 298 (1989). In
exceptional circumstances, the court may requeattamey to voluntarily to represent such a
plaintiff. See 28 U.S.C. § 1915(e)(1Jerrell v. Brewer, 935 F.2d 1015, 1017 (9th Cir. 1991);
Wood v. Housewright, 900 F.2d 1332, 1335-36 (9th Cir. 1990). When determining whether
“exceptional circumstances” exist, the court nutsider the likelihood of success on the me
as well as the ability of the plaintiff to articuldtes claims pro se in light of the complexity of t
legal issues involvedPalmer v. Valdez, 560 F.3d 965, 970 (9th Cir. 2009). Having considere
those factors, the court finds there are ncegkional circumstances in this case.

V. Summary of Order

Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff's request to proceed in foempauperis (ECF No. 11) is granted.

2. Plaintiff shall pay the stataty filing fee of $350. All pgments shall be collectec
in accordance with the notice to theli@ania Department of Corrections and
Rehabilitation filed conarrently herewith.

3. Plaintiff’'s motion to amend the complaifECF No. 6) is denied as moot.

4. Plaintiff's “motion for counsel and equiike tolling” (ECF No. 14) is denied.

5. The amended complaint is dismissed vighve to amend within 30 days. The
complaint must bear the docket numbesigised to this case and be titled “Secd
Amended Complaint.” Failure to comply with this order may result in dismiss
this action for failure to prosecute and failtmestate a claimlf plaintiff files an
amended complaint stating a cognizab&eralthe court will proceed with service
of process by the United States Marshal.

Dated: August 30, 2017.

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE
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