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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | CARLOS GILBERT LAW, No. 2:16-cv-1830-EFB P
12 Plaintiff,
13 V. ORDER AND FINDINGS AND

RECOMMENDATIONS
14 | GRIPE, et al.,
15 Defendants.
16
17 Plaintiff, a state prisoner proceedinghatit counsel in an action brought under 42 U.$.C.
18 | § 1983, has filed two “emergency motion(s) for inaiag¢e injunction” (ECF Nos. 41 & 44) and|a
19 || motion for summary judgment (ECF No. 4&)efendants have filed oppositions to these
20 | motions. ECF Nos. 49 & 53. Plaintiff has filezplies. ECF Nos. 54 & 55. Defendants have
21 | filed a motion to strike plaintiff's reply ttheir opposition to his snmary judgment motion.
22 | ECF No. 67. For the reasons discussed batas/recommended that each motion be denied.
23 . Motionsfor Immediate | njunction
24 A. L egal Standards
25 Injunctive relief — either teporary or permanent — is an “extraordinary remedy, neve
26 | awarded as of right.Winter v. Natural Res. Def. Council, 555 U.S. 7, 22 (2008). The Supreme
27 | Court has held that:
28 || /I
1
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A plaintiff seeking a preliminary imnction must estaish that he is
likely to succeed on the merits, thred is likely to suffer irreparable
harm in the absence of prelimny relief, that the balance of
equities tips in his favor, andahan injunctionis in the public
interest.

Id. at 20. Additionally, “[a] federal court may issue an injunction if it has personal jurisdicti
over the parties and subject matter jurisdiction over the claim; it may not attempt to detern
rights of persons not before the courZ&peda v. United States Immigration & Naturalization
Service, 753 F.2d 719, 727 (9th Cir. 1983).
B. Background

In his motions, plaintiff alleges that he isimmediate danger as astét of: (1) receiving
inadequate medical care; (2) ded@nts telling other inmates heaissnitch”; (3) sexual assault
by non-defendant prison staff; (@pn-defendant prisonadf’s refusal to provide him meals; an
(5) non-defendant prison staff inering with his administrative appeals. ECF Nos. 41 & 44.
his first motion, he asks the court to orderthasisfer out of the Qigornia Department of

Corrections and Rehabilitation. EGI®. 41 at 2. Plaintiff statesdh if necessary, he is willing

DN

line th

to serve his sentence in federal custoldy. In his second motion, plaintiff asks the court to order

defendants to explain why he is o@ing provided with medical car ECF No. 44 at 3. He als
requests that the court take some unspecifiedratai protect him from the retaliation and abu
being perpetrated against him by both defendadtnon-defendant stedt California Medical
Facility. 1d.
C. Analysis

The underlying claims in this suit are tipaintiff was sexuallyassaulted by defendant
Rubino on June 24, 2016 and that defendant Gripe denied him medical care for the injurie
sustained in that assault. EGlo. 8 at 1-2; ECF No. 32 at 3he Ninth Circuit has not spoken
directly to the issue of whether a motion for mgtive relief must beasome relationship to the
allegations in the plaintiff's complaint. Otherauiits, in language this court finds persuasive,
have held that a plaintiff seilg injunctive relief must establish “a relationship between the
injury claimed in the party’s motion andeticonduct asserted in the complaintSée Devose v.

Herrington, 42 F.3d 470, 471 (8th Cir. 1994e also Little v. Jones, 607 F.3d 1245, 1251 (10th
2
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Cir. 2010); Colvin v. Caruso, 605 F.3d 282, 299-300 (6th Cir. 201Q)nega World Travel, Inc.

v. TransWorld Airlines, 111 F.3d 14, 16 (4th Cir. 1997). Told otherwise would require an
aggressive and impracticable expansion of th@eof this litigation.As such, this court
concludes that it cannot ordefunctive relief based on allegatis that: (1) defendants labelled
him a ‘snitch’; (2) a separate, unrelated séasaault was perpetrated against him by non-
defendants; (3) that prison staff has declineprtwvide him with meals or; (4) that staff has
interfered with his administrativ@ppeals. These claims, if pisiff elects to pursue them, shou
be brought in separate actions.

The court turns to the lone relating claim — thatis receiving inadequate medical care
injuries sustained during Rubino’s alleged sexassiault. Plaintiff has not provided any evidel
that he will actually suffer irrepaoée harm if his motion is not gnted. He fails to allege, for
instance, the precise inadequacies in his medaral or the exact relief he would have the cou
fashion if it were to rule in Bifavor. The court recognizes tipdaintiff has requested that the
court order defendants to explain why he is §elanied adequate care. ECF No. 44 at 3. Bu
defendants have already deniedipiiff's inadequate care allegans by way of their answer to
his complaint — which was filed after plaintgfsecond motion for preliminary injunction. ECH
No. 46. Additionally, they have filed an oppositiwherein they deny inadequacies in plaintiff
care. ECF No. 53. Attached to that motion is#igavit from C. Teng — plaintiff's primary car
physician — which states that, at a July 31, 20Bmaxation, plaintiff appeared in good spirits
and did not report any injuriesd. at 10. The court sees nolityiin directing defendants to
explain shortcomings which they deny exist andcWiplaintiff has not prowed any evidence o
Finally, injunctive relief is predded by the fact that plaintiff Banot demonstrated that he is

likely to succeed on the merits of his claimns.

! The court notes, that since the filing of miotion, plaintiff has submitted several filing
containing exhibits. ECF Nos. 56, 57, 58, & S5he court has reviewed these exhibits and
concludes that they fail to demonstrate either prantiff will succeed on the merits of his clair
or that he is being denied adetgimedical care. The vast majprof these documents pertain
plaintiff's prison grievances artthve little probative value outgicf the exhaustion contexid.

The medical records that are included repregext plaintiff allegd that he suffered a
sexual assault on August 21, 2017. ECF No. 58 #ti8.unclear thaeither defendant was
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Based on the foregoing, the court recomdsgethat both motions for preliminary
injunctive relief be denied.

1. Motion for Summary Judgment

Defendants persuasively argue that plaintiff's motion for sumpuaigment is premature.

The motion was filed on July 12, 2017 (ECF No.,4&3s than a monthtaf defendants filed
their answer (ECF No. 46) and approximately tmeeks after the court issued a scheduling o
setting discovery and dispositive motion deadlif&SF No. 47). Currently, discovery is due b
December 26, 2017 (ECF No. 70) and defendants dngiieabsent the benefit of discovery, th
are unable to present facts essential to apgdbe motion. ECF No. 49 at 6. “Although
[Federal Rule of Civil Procedure 56] allowsmation for summary judgment to be filed at the
commencement of an action, in many cases the@muwill be premature until the nonmovant h
had time to file a responsive pleading or othetnl proceedings have been had.” Fed. R. C
P. 56 Advisory Committee's Notes (2010 Amendta&ubdivision (b)). The court recommen

denying the motion on this basiSee Fed. R. Civ. P. 56(d) (1-3) (“If a nonmovant shows by

affidavit or declaration that, fespecified reasons, it cannot present facts essential to justify ifs

opposition, the court may: (tlEfer considering the motion or deny it; (2) allow time to obtain
affidavits or declarations d@o take discovery; or (3) issaay other appropriate order.”)
(emphasis added).

Plaintiff’'s motion should also be denibdcause it is unsupported by any relevant
citations to materials in the record. The cdas reviewed the matergahttached to the motion
for summary judgment and determined that none of them support plaintiff's claim that defg
Gripe was deliberately indifferetd his serious medical needslor does plaintiff's motion find

evidentiary support in the exhibitdathed to his amended complaisee ECF No. 8 at 4-8.

involved in this recent allegeincident, however. The foria signed by a psychologist named
John Carey and no mention is made of defendddts.

A second medical report alleges thabarectional officer named Manning sexually
assaulted plaintiff on August 28, 2017. ECF No. 6@. athis officer is not a defendant to this
suit and there is no indication theither defendant had any involvemén this alleged incident.
As such, this allegation does not alter the cswtnclusion that plaiift's injunctive motions
should be denied at this time.
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What remains is essentially a duplication of thadorned allegations in his amended compla|
Given that defendants have denikrdse allegations in their ansyit necessarily follows that
plaintiff has not carried his burder establishing that there is ncsgute of material of fact with
respect to these allegations.

[Il.  Motion to Strike

Defendants argue that the court should stpiktiff's reply totheir summary judgment
opposition because: (1) it was not timely filed; éApto the extent it can be construed as an
affidavit or statement of undisputed facts it failstmply with local ruls. ECF No. 67 at 3-5.
In light of plaintiff's status as a layman, theurt will exercise its discretion and deny the moti
to strike. See Professional Programs Group v. Department of Commerce, 29 F.3d 1349, 1353
(9th Cir. 1994) (noting that a departure from locé&sus justified if “the effect is so slight and
unimportant that the sensible theent is to ovedok [it].”) (quoting Allen v. United Sates
Fidelity & Guaranty Co., 342 F.2d 951, 954 (9th Cir. 1965)Jhe obvious inadequacies in
plaintiff's motion for summary judgment convincestbourt that the effect of considering his
reply is slight.

Going forward, however, plaitfitis admonished that he must comply with all relevant
local rules. The court is disinclined to egeuany future pleadings that are non-compliant.

V.  Conclusion

It is THEREFORE ORDERED that:

1. Defendants’ motion to strike (ECF No. 67) is DENIED; and

2. Defendants have not consented to meggesfudge jurisdiction. Therefore, the
Clerk of Court shall randomly assign a Uditgtates District Judge to this action.

Additionally, it is HEREBY RECOMMENDED that:

1. Plaintiff's Motion for Preliminarynjunction (ECF No. 41) be DENIED;

2. Plaintiff's Motion for Preliminary ljunction (ECF No. 44) be DENIED; and
1

2 It is plaintiff, not the defendants, whedrs the burden of proof on those allegations.
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3. Plaintiff's Motion for Summary digment (ECF No. 48) be DENIED.

These findings and recommendations are submitted to the United States District Judge
assigned to the case, pursuanth provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg-ailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir. 1991).

UNITED STATES MAGISTRATE JUDGE




