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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | CARLOS GILBERT LAW, No. 2:16-cv-1830-GEB-EFB P
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | LVN GRIPE, et al.,
15 Defendants.
16
17 Plaintiff, a state prisoner proceeding withcatinsel this action brought pursuant to 42
18 | U.S.C. § 1983, has filed a mimn for summary judgmerit.ECF Nos. 81, 83. Defendants have
19 | opposed that motion and moved for summary judgment in their favor. ECF No. 84. For the
20 | reasons that follow, plaintiffaotion must be denied, and defenttamotion must be granted.
21 l. Background
22 Plaintiff filed this action on July 22, 2014|eging that he was sexually assaulted by
23 | defendant Rubino, a prison guardCatlifornia Medical Facility“CMF”), on June 24, 2016 at 2
24 | a.m. ECF No. 1 at 1. He further claims thatéyorted the assault to datlant Gripe, a licensed
25 | vocational nurse (“LVN”) at CMF, at 11 a.m. tekame day, but that she denied him medical dare
26 | for his penis, which was very swollen, bleeding, enplain as a result ahe alleged assaultd.
27

! Plaintiff actually filed two motions fasummary judgment which are identical, except
28 || that he has appended additional exhibits to one filing. ECF Nos. 81, 83.
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at 1-2. Plaintiff seeks $500 million in damagesl an injunction mandating that the defendants
“keep away” from him and that he peovided “24 hrFed. Protection.”ld. at 2. His motions fof
summary judgment reiterateetbe claims. ECF Nos. 81, 83.

Defendants, in their motion for summanggment, argue that plaintiff failed to
administratively exhaust his claims prior to fdithis action. They alsargue that plaintiff
cannot prove that either defendant violatesldanstitutional rights, and that defendants are
entitled to qualified immunity.

Il. The Parties’ Factual Contentions and Evidence

Plaintiff's motion simply restates the alléigms of his complaint; i.e., that defendant
Rubino sexually assaulted him and that defenGaipte was deliberately indifferent to his
consequent need for medical eaPlaintiff states that $ideposition testimony and other
discovery responses prove ttladse allegations are undisputedthout telling the court what
parts of these discovery matesidie relies on. To support his oo, plaintiff has provided: (1)
a CDCR form 22 on which he has written thaphavided his responses defendants’ discovery
requests to an unidentified custody officer (B0 81 at 7); (2) the California Correctional
Health Care Services “Prison p&Elimination Act Procedureid. at 8-13); and (3) his
deposition transcripid. at 14-41).

The CDCR form 22 is not relevant to thegmmary judgment motions. The Prison Rape
Elimination Act (“PREA”) policy is only marginallyelevant, as the questi before the court is
not whether defendants violatedme state policy or regulatidomyt whether defendants violated
the Eighth AmendmentYbarra v. Bastian647 F.2d 891, 892 (9th Cir. 1981) (“Section 1983
protects against the ‘deprivation of anghis, privileges, or immunities secured by the
Constitution or laws.’ ... Violations of statendaalone are insufficient [to state a Section 1983
claim].”).

Plaintiff's deposition testimony, on the othendacontains much relevant evidence.
1
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Regarding the exhaustion of his claim agaRsbino, plaintiff testified, “When you file a 602
alleging a sexual assault, theyadepposed to be processed asarergency. Well, the appeals
coordinator, Strickland, donhdo that, you know, which prevents me from exhausting my
administrative remedy.” ECF No. 81 at 19.

As to the substance of his claims, pldirtestified that he first met Rubino in San
Francisco, at Carl’s Junior, in the summeR015, when he sold Rubino a pair of stolen
sunglassesld at 22-23. Plaintiff testified, “I see atlof people around here that | know from
Carl’s Junior Civic Center that's been hssilmg me, following me aund, selling me stolen
merchandise and drugs, and now they’re workinfesame prison that I'm housed at. That's
very odd.” Id. at 22. Plaintiff remembered Rubin@ifn the Carl’s Junior because he never
forgets facesld.

On the morning of June 24, 2016, plaintiffssstanding at his cell door to see who wag
doing security round checksd. at 24. When Rubino approash plaintiff asked the timed.
Rubino responded that it was 2:00 a.m. simidied his light in plaintiff's cellld. He recognized
plaintiff and said, “Oh, you. Carldsaw. This is what time it is.ld. Then Rubino opened the
food port, “stuck his hand in there and masturbated rak.’Plaintiff didn’t tell him to stop,
because “it felt pretty good.Id. at 25. Rubino said nothing duritfie contact, but plaintiff said
“Damn that feel good.d. The sexual encounter lasteetween two antbur minutes.Id.
Plaintiff did not immediately alert anyone thie alleged assault because Rubino was the only
officer on duty. Id. at 26. Instead, he went to sledg.

The next day, plaintiff felt pain, anghen he urinated, blood came old. He concluded
that Rubino had squeezed his penis too handjared him by failing to use a lubricanid.
Plaintiff testified that his pas was painful, bleeding, and suffering for 12 to 14 monkts.
Plaintiff immediately submitted a grievance at shift change on the morning of Jundd4th.

Plaintiff was seen by defenda@tipe at 11:00 a.m. the same day for his claimed injury.
1
1
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Id. at 28. He told her that his penis was k&g bleeding, and in pain from being sexually
assaulted by Rubindd. But Gripe did not provide him with medical cald. She saw him for
about five to ten minutes, listenemhis description of his injugs, said, “Give me a minute,” ar
then disappeared and did not retulth. at 31. Plaintiff was then escorted back to a delll.

Plaintiff submitted a grievance to address Gsallure to provide care to him, but the
grievance was deniedd. at 29. Because his grievance agataspe had been denied, plaintiff
saw no point in discussing the injurieshis penis with any other care providéd. Plaintiff saw
his personal care physician manyés during the 12 to 14 monthstlnis penis was injured, bu
never brought the injurio her attentionld. at 29-30.

Defendants contend that plaffhfiailed to properly exhaust his claims against them be
filing suit and that he cannot protieat either defendariolated his constitional rights. On the
exhaustion issue, defendants have produceddtlarations of MVoong, chief of CDCR’s
Office of Appeals (“OOA”), and S. Gates, €hof CDCR’s Health Care Correspondence and
Appeals Branch (‘HCCAB”). ECF Nos. 84-184-7. OOA deals with all inmate non-medical
appeals at the third lelvef review (ECF No. 84-11 at 1 4and HCCAB deals with all inmate
medical appeals at the third level (ECF No. 84-7 at  2).

According to Voong, OOA has no record olyappeal at the third level of review
between the date of the allehj@ssault (June 24, 2016) and Augil&t2016 (the instant case w
filed on July 22, 2016 and plaintiff filed an anded complaint on August 10th). ECF No. 84
at 1 8. Plaintiff did submit an appeal (Log No. CMF-16-01871) to the third level on Septen
2016, but the appeal was screened out on December 23, 2016 for failure to attach a CDC
1858 Rights and Responsibilities Statensend plaintiff never re-submitted itd. at 8 and Ex.
A.

Defendants have provided the court witpies of Log No. CMF-16-01871 as Exhibit B
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to the Voong declaration. Those copies reveal that plaintiff submitted the grievance on July 6,

2016. ECF No. 84-11, Ex. B. In that grievarnejntiff complained that correctional officer

Helmrich had denied him medical care after he complained that his penis was in pain because h

had been raped by Officer Rubinll. Reviewing staff sent theigwance directly to the seconc
4
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level of review on July 13, 2016d. The grievance was deniatithe second level on August ]
2016. Id.

According to Gates, plaintiff submitted one health care grievance between June 24
and August 10, 2016 that was adjudicated atltid level of review: Log No. CMF SC
16000724. ECF No. 84-7 at 1 8. In Log No. CBIE 16000724, plaintiff complained that Gri
had failed to provide him with any medical careeehe was raped by a correctional officer, w
he identified as Rubino in the “actisequested” section of the forrd. Plaintiff submitted the
grievance on July 5, 2016 and it was sergally to the second level on July 6, 2016., Ex. B.
The second level reviewer denied the grievancéuiy13, 2016, and plaintiff submitted it to th
final level of review on July 18, 2018d. At the third level, theeviewer noted, “You raised

allegations against Correctional Officer (CO) Rubi Your appeal was tegjorized as a health

care staff complaint and any allegations againstRtino are a custody mter unrelated to your

allegation of health care staff saonduct. Therefore, these allegations will not be addressec
this appeal and should be addresseadudh the appropriate custody channelsl” The appeal
was denied on July 27, 2016&].

On the merits, defendants have provided datitzms from both defendants as well as 3

declaration from Correctional Captain T. Hiey and Dr. B. Feinberg. ECF Nos. 84-8, 84-10,

84-9, 84-6. Rubino declares thatwerked from 10 p.m. to 6 a.ron the night spanning June 2

2016 and June 24, 2016. ECF No. 84-10 at { 2wé&tethe only floor officer on duty in the
Building M-3 Administrative Segregation Unit that nighd. Plaintiff was housed in Cell
Number 310.Id. As part of his job, Rubino had tour the unit every 30 to 35 minutes to
perform a welfare/security checkd. 3. Rubino’s general pracéi was to walk the tiers, look
into each cell, visually confirm the inmate’s presence, and ensure that the inmate was not
to harm himself, produce or hidentraband, or desty property.ld. He would document the
welfare/security checks electronically usthg Guard One Electronic Monitoring Systeld.

1 4. To do so, Rubino would touch a small handbdeldce to an electramsensor on each cell
door. Id. The time the device touches the sensoedsrded in a software program called

“Rounds Tracker.”ld. At the end of Rubino’s shift, he would dock the handheld device and
5

8’

2016

A4

e

e

in

trying




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

upload the records to the prograitd. Rubino used the Guard One system on the night of Ju
23/24 and uploaded the records into Rounds Tradkeff 5. Rubino does nog¢call interacting
with plaintiff that night, and declares that In@s never had any sexual contact with hich.{ 6.

Captain Huntley provides more informatidooait the Guard One System as well as thg
records from Rounds Tracker for the nightiohe 23/24, 2016. ECF No. 84-9. Those record
show that Rubino touched the handheld devidbésensor of plairffis cell at 2:04 a.m.ld.,

Ex. A. Rubino touched the device to the sensbds3 other cells the same minute and to a tot
of 37 cells between 2:03 a.m. and 2:05 aldh. The Rounds Tracker records show that Rubir
touched the sensor to the cells in tim once per half-hour during his shifd.

Defendant Gripe declares that her joliesiare circumscribed by the LVN Scope of
Practice Standards promulgated by California Gxiwaal Health Care $eices. ECF No. 84-8
at f 3. As an LVN, she cannot act indepengleartd must practice undéne direction of a
registered nurse or doctor at all timéd. { 4. She cannot diagnose an inmate’s medical
complaints, order tests, or perform conipesive assessments or complete medical
examinations.ld. She cannot prescribe medicine oemdispense non-prescription medicine.
Id. What shecando is perform a basic assessment ofteepg which consists of “the collection
of subjective and objective daaad recognition of problems abnormal conditions specific to
an inmate-patient,” such as taking vital signsioting general skiappearance and any obviou
injuries. Id. 5.

When an inmate reports that he has begnaly assaulted by a cectional officer, it is
Gripe’s role to complete a CDCR Form 7219 MedRaport of Injury or Unusual Occurrence,
document any injuries within thezope of her duties, and themerethe inmate to the R.N. on
duty. Id. § 6. The R.N. then takes over the inmate’s chte.

On June 24, 2016, Gripe was notified of plaintifiisival in the CMF Facility B-1 Triagg
and Treatment Area at around 12 plah. § 7. She examined him at around 12:10 p.m.,
completing a Form 7219d. & Ex. A. As part of her job, she would have noted on the form
swelling, bruising, active bleedingr other observed injuryld. § 8. The Form 7219 shows ths

she did not identify any suchjuries to plaintiff. Id.
6
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Also as part of her job, Gripe would hadecumented subjective complaints of pain on
the 7219, and she did so in plaintiff's case. 1 9. The form shows thataintiff complained of
pain in his groin areald. & Ex. A. Gripe also documentgafaintiff's commentsabout his pain,
writing, “I'm in a lot of pain from being sexuallyssaulted by an officerds than 24 hours ago.’
Id. This note indicates to Geythat plaintiff did not tell hehe was experiencing swelling,
bruising, or bleeding, because shé not note such injuriedd.

When she completed the 7219, a supervisiig Balled her and directed her to respon
to a medical incident in another area of the institutioh ) 10. When she returned, Gripe saw
that plaintiff was no longer theréd. She told a supervising R.Mat plaintiff had made a sexu
assault allegation and needed to be returnedxamination by an R.N., thus completing her jc
duties with respect to plaintiffid.

Dr. Feinberg, Chief Medical Consultant fine California Correctional Health Care
Services Office of Legal Affairs, reviewed pisiif's medical records from June 2016 through
end of 2017. ECF No. #84-6, {1 3einberg looked specifically famjuries to plaintiff's penis

caused by an alleged sexual assault on June 24 a2@d1&ny records of treatment thereaftel.

1 9. He found no record that plaintiff experiethegdy swelling or bleeding in his penis on Jung

24, 2016.1d. T 10. “If Plaintiff's penis had been sepred or vigorously masturbated to the p¢
where he suffered swelling and bleeding for twetséourteen months, as he stated in his
Amended Complaint and in his depositionitesiny, | expect there tbe medical records
documenting those injuries. There is nothinghie medical record to suggest Plaintiff
experienced any swelling bteeding in his penis on Ju@4, 2016, or on any later dateld.
1 11. Feinberg would also expdoere to have been substantialibmg to plaintiff’'s penis from
Rubino’s alleged conduct, but found no indicatioswéh in plaintiff's medical recorddd.  12.
According to Feinberg, any sweillj, bleeding, or bruises to pidiff’'s penis would have been
readily apparent to medicabst on physical examination, andafftwould have documented suc
on a Form 72191d. 1 13.

Defendant Gripe did not document such injurigs.{ 14. Nor did the physician who

examined plaintiff on June 27, 2016 for bamplaint of pain in his penidd. § 17. That doctor
7
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found no objective evidence on plaintiff's penis thathad been masturbated, nor was there any

ulcer, swelling, bruising, or other wound to the pemdis. Plaintiff's penis was again examined
his request on July 12, 2016 and was found normal with no signs of tréain§a20.

Dr. Feinberg notes that plaiffi was referred to a mentakalth care provider concerning
his claim that Rubino had sexually assaulted hidn ] 16. Mental health staff noted that
plaintiff had a history of reporig staff sexual assault and thadravious treatment note indicat
that he had made one such reporretaliate against a staff mber for taking contraband from
him. 1d.

Dr. Feinberg concludes, “If Bintiff experienced swelling, eding, and pain in his peni
for twelve to fourteen months . . ., | expeaiRtiff would have complained repeatedly about
those conditions and requestednediate medical treatment for tleosjuries. Plaintiff's record
reflect that he had multiple contacts with prisoedical staff after July 12, 2016, but he did ng
request any further treatment fosgenis. [{] In my professiohapinion, Plaintiff's claim that
he suffered from swelling, bleeding, and pain ingesais for twelve to fourteen months due to
sexual assault is contratied by his medical records. Thedreal records do not show any inju
to Plaintiff's penis.” Id. 11 22-23.

1. The Cross-Motions for Summary Judgment

a. Summary Judgment Standards

Summary judgment is appropriate when ther&éo genuine disputas to any material
fact and the movant entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a). Summary
judgment avoids unnecessary trials in cases iolwime parties do not dispute the facts relevg
to the determination of the issues in the cas@ which there is insufficient evidence for a jury
to determine those facts in favor of the nonmov&@rawford-El v. Britton 523 U.S. 574, 600
(1998);Anderson v. Liberty Lobby, In&t77 U.S. 242, 247-50 (198&w. Motorcycle Ass’n v.
U.S. Dep’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994t bottom, a summary judgment
motion asks whether the evidence presents agirffidisagreement to require submission to
jury.

1
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The principal purpose of Rule 56 is to iselaind dispose of factually unsupported clai
or defensesCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). Thus, the rule functions
“pierce the pleadings and to assess the proofder to see whether there is a genuine need
trial.”” Matsushita Elec. Indus. v. Zenith Radio Cod¥5 U.S. 574, 587 (1986) (quoting Fed.
Civ. P. 56(e) advisory committee’s note on 18@3ndments). Procedurally, under summary
judgment practice, the moving paligars the initial rggonsibility of preseting the basis for its
motion and identifying those portions of the redogether with affidats, if any, that it
believes demonstrate the absence @ér@uine issue of material fadCelotex 477 U.S. at 323;
Devereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir. 2001) (emda If the moving party meets
its burden with a properly supported motion, Itiieden then shifts to the opposing party to
present specific facts that show there isugee issue for trial. Fed. R. Civ. P. 56(&derson
477 U.S. at 248Auvil v. CBS “60 Minutes’67 F.3d 816, 819 (9th Cir. 1995).

A clear focus on where the burden of proof liescathe factual issue in question is cru¢

to summary judgment procedures. Depending oichwparty bears that burden, the party see
summary judgment does not necessarily needibanit any evidence of its own. When the
opposing party would have the burden of prooaathspositive issue at trial, the moving party
need not produce evidence whiokgates the opponent’s clairSee, e.g., Lujan v. National
Wildlife Fed’'n 497 U.S. 871, 885 (1990). Rather, the mgyarty need only point to matters
which demonstrate the absence geauine material factual issu8ee Celotexd77 U.S. at 323
24 (“[W]here the nonmoving party will bear the burdgrproof at trial on a dispositive issue, 3
summary judgment motion may properly bedaan reliance solely on the ‘pleadings,
depositions, answers to interrogaes, and admissions on fil§.” Indeed, summary judgment
should be entered, after adequate time for desgoand upon motion, agaire party who fails to
make a showing sufficient to establish the existenf an element essential to that party’s cas
and on which that party will bear the burden of proof at ti&de idat 322. In such a

circumstance, summary judgment must be grafisedong as whatever isefore the district

court demonstrates that the stamdi@r entry of summary judgmeras set forth in Rule 56(c), i$

satisfied.” Id. at 323.
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To defeat summary judgment the opposing pamigt establish a genuine dispute as to
material issue of fact. This engatwo requirements. First, thespiute must be over a fact(s) th
is material, i.e., one that makes #etience in the outcome of the cagederson477 U.S. at
248 (“Only disputes over factsgahmight affect the outcome tife suit under the governing law
will properly preclude the entry of summary judgm8ntWhether a factual dispute is material
determined by the substantive law bBqgble for the claim in questiond. If the opposing party
is unable to produce evidence sufficient to estalalistguired element of its claim that party fe
in opposing summary judgment.Aj complete failure of proofoncerning an essential elemer
of the nonmoving party’s casecessarily renders allredr facts immaterial.'Celotex 477 U.S.
at 322.

Second, the dispute must be genuine. Inrdeteng whether a factual dispute is genui
the court must again focus on which party beéhe burden of proof ahe factual issue in
guestion. Where the party opposingnsnary judgment would bear therden of proof at trial o
the factual issue in dispute attparty must produce evidensafficient to support its factual
claim. Conclusory allegations, unsupported bigence are insufficient to defeat the motion.
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Ratliee opposing party must, by affida
or as otherwise provided by Rule 56, designaseifip facts that show #re is a genuine issue
for trial. Anderson477 U.S. at 24Pevereaux263 F.3d at 1076. More significantly, to
demonstrate a genuine factual dispute, theesad relied on by the opposing party must be s
that a fair-minded jury “could return a vétfor [him] on the evidence presented®hderson
477 U.S. at 248, 252. Absent any such evideéneres simply is no reason for trial.

The court does not determine witness ih#dity. It believes the opposing party’s
evidence, and draws inferences nfasprably for the opposing partysee id at 249, 255;
Matsushita 475 U.S. at 587. Inferences, howevee, ot drawn out of “thin air,” and the
proponent must adduce evidence of a factuadipate from which to draw inference&m. Int'l
Group, Inc. v. Am. Int'l Bankd26 F.2d 829, 836 (9th Cir. 1991) (Kieki, J., dissenting) (citing
Celotex 477 U.S. at 322). If reasonable minds daliffer on material fastat issue, summary

judgment is inappropriateéSee Warren v. City of Carlsbasi8 F.3d 439, 441 (9th Cir. 1995). (
10
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the other hand, the opposing party “must do nioa@ simply show that there is some

metaphysical doubt as to the material facts Where the record taken as a whole could not lead

a rational trier of fact to finébr the nonmoving party, there is fgenuine issue for trial.”
Matsushita 475 U.S. at 587 (citation omitted). Iratlcase, the court must grant summary
judgment.

Concurrent with the motion for summary judgnt, defendant advideplaintiff of the

requirements for opposing a motion pursuant to B6lef the Federal Rules of Civil Procedure.

ECF No. 84-1see Woods v. Care§84 F.3d 934 (9th Cir. 201Zand v. Rowlandl54 F.3d
952, 957 (9th Cir. 1998) (en bancgrt. denied, 527 U.S. 1035 (1998)ingele v. Eikenberry
849 F.2d 409 (9th Cir. 1988).

b. Plaintiff's Motions for Summary Judgment

As previously noted, plaintiff's two motiorier summary judgment are identical, excef
that plaintiff has appended atldnal evidence to onef the filings. ECF Nos. 81, 83. Plaintiff

asserts two claims: (1) that Rubino violated his Eighth Amendmens tghgexually assaulting

him; and (2) Gripe violated his Eighth Amendrheaghts by failing to provide him with adequate

treatment for the alleged assault. For tfasoas set forth below, the undisputed facts and

evidence before the court show that summary judgmmeist be granted in favor of defendants.

Accordingly, plaintiffsmotions must be denied.

c. Defendants’ Motion for Summary Judgment

i. Exhaustion

The PLRA’s Exhaustion Requirement. TReson Litigation Reform Act (“PLRA”)

provides that “[n]o action shdbe brought with respect toipon conditions [under section 1983
of this title] until such administrative remedi@s are available are exhausted.” 42 U.S.C. §

1997e(a). “Prison conditions” subject to the exdton requirement have been defined broad
as “the effects of actions by govarant officials on the lives of peyss confined in prison . . ..’
18 U.S.C. § 3626(g)(2Bmith v. Zachary255 F.3d 446, 449 (7th Cir. 200%ge also Lawrence
v. Goord 304 F.3d 198, 200 (2d Cir. 2002). To satisfy exhaustion requirement, a grievanc

must alert prison officials to the claims the ptdirhas included in the complaint, but need only

11
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provide the level of detail requirdyy the grievance system itselfones v. Bogkb49 U.S. 199,
218-19 (2007)Porter v. Nussle534 U.S. 516, 524-25 (2002) (tharpose of the exhaustion
requirement is to give officiakhe “time and opportunity to addre complaints internally before
allowing the initiation of a federal case”).
Prisoners who file grievances must useranfprovided by the California Department of
Corrections and Rehabilitation QCR Form 602), which instructs the inmate to describe the
problem and outline the action requested. Titl®fithe California Code of Regulations, 8§
3084.2 provides further instructions, which inclake direction to “lis all staff member(s)
involved” and “describe their involvementCal. Code Regs., tit. 15, § 3084.2(a)(3). If the

prisoner does not know the staff member’s namst, ifnitial, title or position, he must provide

“any other available information @ahwould assist the appealsocdinator in making a reasonable

attempt to identify the staff member(s) in questiotu”

The grievance process, as defined by the régals has three levels of review to addrg
an inmate’s claims, subject to certain exceptiddse Cal. Code Reg#. 15, § 3084.7.
Administrative procedures gemdly are exhausted once a pl#irhas received a “Director’s
Level Decision,” or third level review, it respect to his issues or claind. 8 3084.1(b).

Proper exhaustion of available remedies is mandaBargth v. Churner532 U.S. 731,

2SS

741 (2001), and “[p]roper exhaustidemands compliance with an agency’s deadlines and other

critical procedual rules[.]” Woodford v. Ngo548 U.S. 81, 90 (2006). For a remedy to be
“available,” there must be the “pol8ity of some relief . . . .”"Booth 532 U.S. at 738. Relying

on Booth the Ninth Circuit has held:

[A] prisoner need not press on to exhdusther levels of review once he has
received all “available” remedies at atemnmediate level afeview or has been
reliably informed by an administrator that no remedies are available.

Brown v. Valoff422 F.3d 926, 935 (9th Cir. 2005).
Failure to exhaust is “an affirmative dege the defendant must plead and provenes

549 U.S. at 216 (2007). To bear this burden:

[A] defendant must demonstrate that pestitrelief remained available, whether
at unexhausted levels of the grievanaacpss or through awaiting the results of
the relief already granted agesult of that procesfelevant evidence in so

12
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demonstrating would include statutes, ragjoins, and other official directives
that explain the scope of the administra review process; documentary or
testimonial evidence from prison officialsio administer the review process; and
information provided to the prisoneorcerning the operation of the grievance
procedure in this case . . . . With redj#o the latter category of evidence,
information provided [to] the prisone pertinent because it informs our
determination of whether relief wass a practical matter, “available.”

Brown 422 F.3d at 936-37 (citations omitted). Once a defendant shows that the plaintiff djd not

exhaust available administrative remedies, the bustéts to the plaintiff “to come forward with
evidence showing that there is something shdarticular case that made the existing and
generally available administrative rednes effectively unavailable to himAlbino v. Baca747
F.3d 1162, 1172 (9th Cir. 2014) (en banc).

A defendant may move for dismissal under FablRule of Civil Procedure 12(b)(6) in
the extremely rare event that the plaintiff's fadluo exhaust administrative remedies is clear pn
the face of the complaintd. at 1166. “Otherwise, defendants must produce evidence proving
failure to exhaust” in a summanydgment motion brought under Rule 96. If the court
concludes that plaintiff hasifad to exhaust administrative remedies, the proper remedy is
dismissal without prejudiceWyatt v. Terhune315 F.3d 1108, 1120, overruled on other grounds
by Albino, 747 F.3d 1162.

Exhaustion of Plaintiff's Clam Against Rubino. In his deptisn, plaintiff essentially

argued that the failure of prison officials tmpess his grievance within the time constraints
proscribed by California law rendkl the appeals process unavagabl him. ECF No. 81 at 19.
The Ninth Circuit has not held that a prison’s failure to adteeeglministrative time constraintg

in responding to an inmate gvence renders the grievance sysfanse unavailable. But it ha

U7

noted that prison officials may not “exploit thehexistion requirement through indefinite delay i
responding to grievancesBrown v. Valoff422 F.3d 926, 953 n.18 (9th Cir. 2005). “Delay ir
responding to a grievance, particularlyimrae-sensitive one, may demonstrate that no
administrative process is in fact availabléd:

District courts in the Ninth Circuit have tended to follow the analysi@amack v.

Bakewel] No. CIV S-09-1431 GEB KJM P, 2010 USist. LEXIS 93346, at *10-14 (E.D. Cal.
13




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Sept. 8, 2010) when a plaintiff claims thatagein processing his grievance rendered the
administrative remedy unavailable. This analystuges on the specific details of each case
in particular, whether some avenue for administearelief remained open to the plaintiff desp
the delay.Morales v. SherwogdNo. 1:13-cv-01582-DAD-EPG-PC, 2016 U.S. Dist. LEXIS
80665, at *18-19 (E.D. Cal. June 20, 201®)pe v. BeardNo. CV-08-2454-EFS (PC), 2013
U.S. Dist. LEXIS 80041, at *42-48 (E.D. Cal. June 3, 2013).

Notably, a de minimis delay does not renthe administrative remedy unavailable.
Rupe 2013 U.S. Dist. LEXIS 80041, at *47. “An inmat#o files suit a mere one or two days
after an appeal-response deadline has passed has probably nottidgetbtisat administrative

remedies are effectively unavailable[[d. Rather, delay will excuse a failure to exhaust whe

the inmate has waited a reasonable period of éintehas received no resperw explanation for

the delay.ld.

Section 3084.8(c) of Title 15 ¢iie California Code of Retations provides the usual
time limits for most inmate grievances. Undeattbection, the first leVeeviewer must respond
to a grievance within 30 working days of rgatethe second level reativer must also respond
within 30 working days; and theitd level reviewer must respondthin 60 working days.

However, § 3084.9 provides some exceptions to the usual time limits, including for
complaints of staff sexual misconduct. Un863084.9(a)(5), a grievancentaining allegations
of staff sexual misconduct must peocessed as an emergencyegb@and, as such, immediately
reviewed by the “Hiring Authorityr designee” and processededtly at the second level of
review. The regulation also reges the Hiring Authority to perfan an initial risk assessment t
determine if the inmate is in substantial reskmminent staff sexual misconduct within 48 hou
and to perform a completed risk assessmentmiie calendar day&lescribing whether the
appellant was determined to be in substans&lof imminent staff sexual misconduct and the
action(s) taken in responsett®e appeal.” Cal. Code Be tit. 15, § 3084.9(a)(5)(A). The
appeals coordinator must inform the inmatthin 48 hours whether the grievance will be
processed as an emergency staff compldacht.The regulation further provides:

i
14
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If the conditions of exceptional delayisixas described isubsection 3084.8(d)
[which govern delay in ordinary appeali]e time constraints of Second Level of
Review or Third Level of Review may lextended in increments of 30 days, but
shall not exceed 160 days from the daeappeal was received by the appeals
coordinator. Any extension shall requweitten notification to the appellant and

shall include the estimated completion date. The time consumed by the appellant
in preparing the appeal shall not coumthe calculation of a timely response.

The appellant may consider an absence of a timely response at any level,
including that of any properly noticexktension, a deniat that level.

Plaintiff argues that officials fi@d to treat his grievances agsi Rubino as emergency appeals
and thus he should be excused from theaeastion requirement. ECF No. 81 at 19.
Defendants have submitted evidence of two grievances filed by plaintiff that include

allegations of sexual violence by Rubino. Limg No. CMF-M-16-0187 (filed on a traditional

“inmate/parolee appeal”’ form on July 6, 2016), miéi wrote: “On 7-05-16 at approx. 8:00 a.mj.

I3 Cell #303 | told C/O Helmrich in writing thatvas in pain as a result of being raped by C/(
Rubino on 6-24-16. | was willfullgenied care by Helmrich.” ECNo. 84-11 at 9. In Log No.
CMF SC 1000724 (filed on a “patient-inmate heakline appeal” form on July 5, 2016), plaintif
wrote: “l was raped at CMF and denied med. care by LVN Gripe on 06-24-16." ECF No. §
12. In the “action requested” sext of the form, plaintiff wrote: “I request any and all med. ¢
per PREA Fed. Law as a result of being sexuadisaulted by C/O Rulm at CMF on 6-24-16.”

Id. Both grievances “in whole grart contain[ed] allegations eéxual violence or staff sexual

misconduct” against Rubino and, therefore, lgptbvances should have been processed as

emergency appeals under Cal. Code Reg4.5it§ 3084.9(a)(5). Under 8§ 3084.9(a)(4) mand:
that emergency appeals must betskrectly to the second levef review and that second level

must be completed within five working days.

From what the court can glean from the agferms, prison officials forwarded Log No|.

CMF-M-16-0187 to the second level of review July 13, 2016 — five working days after
plaintiff submitted the grievance. ECF N&-11 at 10. The second level of review was

completed on August 18, 2016 — 26 working days ftieendate of receipt délhe second level an

31 working days after plaintiff filed the griemee. These responses were untimely under Cal.

Code Regs. tit. 15, § 3084.9(a)(4).
15
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Officials sent Log No. CMF SC 1000724 immaitgily to the seconlével and provided a
response at that level within the regulatory tooastraints for emergency appeals. ECF No.
7 at 13. However, the response addressedpaiytiff’'s inadequateare allegations against
Gripe and not plaintiff's sexual ssult allegationagainst Rubinold. at 14-15. Only at the thirg
level of review did plaintiff get some responsdttose allegations. There, the reviewer inforn
him that his appeal had been categorized as “a health care staff complaint” and that “any
allegations against CO Rubino are a custody mattezlated to your alleggan of health care
staff misconduct. Therefore, these allegationswatibe addressed in this appeal and should
addressed through the appriape custody channelsd. at 10. Officials mailed this response
plaintiff on July 27, 2016 — 17 working dagfter plaintiff filed the appealld. at 13. Thus, ever
though this appeal was quickly pessed, officials failed to respotwplaintiff's sexual assault
allegations against Rubino until 17 working dafter plaintiff filed the grievance, and their
response was to tell plaintiff to file another appeal. On thesg faeintiff has raised a triable
issue that the failure girison officials to timely respond toshallegations of sff sexual assault
rendered the administrative process unavaileblem. Accordingly, Rubino’s request for
summary judgment on the claims against dasefailure to exhaust must be denied.

Exhaustion of Plaintiff's Claini\gainst Gripe. Plaintiff’'s appeal against Gripe, Log N¢

CMF SC 1000724, was addressed within the timés set forth in § 3084.9. Thus, plaintiff
cannot claim that he was effectively deniecadministrative remedy piaining to his claim
against Gripe. The denial of that grievancthatthird level of re@w occurred on July 27, 201
which exhausted plaintiff's administrative remedyharespect to the Gripe claim. But, by that
date plaintiff had already filed this action. EGlo. 1 (complaint filed July 22, 2016). Becaus
plaintiff sued Gripe preemptively, even justdidays before completing the administrative
process, the court must dismibss claim without prejudicePorter, 534 U.S. at 524 (inmates
must exhaust administrative pesses prior to initiating suitiMcKinney v. Carey311 F.3d
1198,1199-1201 (9th Cir. 2002) (inmates may exhaust during the litigation).

1
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ii. The Merits

As noted, plaintiff's claim against Gripe must be dismissed as unexhausted. Thus,|the

court turns to the merits of ptdiff's claim against Rbino. Plaintiff allege¢hat Rubino violated

his Eighth Amendment rights by sexually assaglhim on the morning of June 24, 2016. Th

D

Eighth Amendment prohibits sexual harassnegretbuse of prison inmates by correctional

officers. Wood v. Beauclajr692 F.3d 1041, 1046 (9th Cir. 2012). In evaluating such a clain

—

courts must consider whetheetbfficer acted with a suffici¢ly culpable state of mind, as
defined by Eighth Amendment jurisprudence @hbjective prong) and if the alleged wrong was
objectively harmful enough to violate tl®nstitution (the objective prong)ld.

Rubino argues that the ungiged evidence establishes thatcould not have sexually

assaulted plaintiff at approximately 2:00 aon.June 24, 2016 as plaintiff claims. He has

=

submitted electronic records from Rounds Trackawing that he stopped at each cell aroun
2:00 a.m. that morning only for about 3 seconids. further argues thalaintiff’'s medical
records belie plaintiff's clainthat his penis was swollen ahtkeding. On the other hand, as
Rubino points out, plaintiff has offered no esate in opposition to summary judgment other

than his own, self-serving assertion thabko assaulted him. But the motion for summary

[l

judgment still requests that plaiifis credibility be rejected, #ask for which summary judgmen
is inappropriate. The Rounds Tracker eviderex¢ainly makes it unlikely that Rubino could

have assaulted plaintiff during tivgerval of 2:03 to 2:05 a.m. veln he was touching the senso

-

% The subjective prong is met where théence shows that the defendant acted
“maliciously and sadistally to cause harm.’ld. at 1049. Because “sexual contact between a
prisoner and a prison guard serves no legitimatearodeis simply not paxf the penalty that
criminal offenders pay for their offenses agaswiety,” the court presumes such bad intent
when sexual contact has been establisth@dinternal quotation marks omitted).

Regarding the objective prong, truly conseal sexual contact does not violate the
Constitution. See idat 1048-49. However, the inhergawer imbalance between correctiona|
officer and inmate makes it difficult to detarma whether an inmate has really consentddat
1048-49. Accordingly, when an inmate allegegual contact with a prison guard, the Ninth
Circuit has directed district courts toegume that the contact was not consenddal.The
defendant can rebut the presumption by showingttieatonduct involved no coercive factors.
Id. at 1049. Some examples ofecoive factors are explicixpressions of non-consent and any
kind of exchange for sexd.

Here, Rubino argues that the contaonsensual or not, never occurred.

17
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unit to each cell, it does not estishlwhat Rubino was doing prior ¢@ after those checks. Thu
the Tracker evidence will make it difficult for a fdotder at trial to crei plaintiff's testimony
that the sexual contact occurréuat evidence alone does not pueld a jury from doing so. In
that sense, the Tracker evidence is not the kind of video evidence that was pr&setitun
Harris, 550 U.S. 372 (2007), on whichfdadant relies. In facRubino has made no accountin
for his time before and after the 2:00 a.m. cell che8eeECF No. 84-10 (Rubino Decl.).

The medical records and medical dediaraprovided by Dr. Feinberg are more
problematic for plaintiff, partiglarly when viewed in combination with the Tracker evidence.
There is simply no medical evidence, at all, iatntiff sustained any injy to his penis on Jun
24, 2016. The record contains ophaintiff's allegation. All méical providers who examined
plaintiff's penis found no abnormalityPlaintiff did not pursue treatment for his claimed injuri
SeeECF No. 81 at 29. Further, even assuming tkaadecontact occurred, ahtiff testified that
the alleged contact with Rubirfielt pleasurable at the timéd. at 25. This evidence starkly
contradicts plaintiff's claim thatis penis was so injured byetlcontact that he experienced
“injury, pain, bleeding, and suffi@g” for 12 to 14 monthsSeed. at 28. In short, plaintiff has
provided conflicting accounts of wahoccurred which simply cannbé reconciled. It strains
credulity that plaintiff would haveiewed the sexual contact as plaable while it occurred if h
were being subjected to such force as wouldedhe injuries he claims to have sustained—
injuries for which there is no medical corrobmva. And these conflictipaccounts are further
tempered by Tracker evidence indicating a strong improbability that there could have beer
for the event to occur as plaintiff has allegedewing the evidence in the light most favorablg
plaintiff does not mean ignoring plaintiffevn conflicting accountsor ignoring all other
evidence adverse to plaintiff.

Taking the entirety of evidence in the light mzstorable to plaintf, plaintiff has not
provided the court with evidence from whiclfe&-minded jury could conclude that Rubino
sexually assaulted plaintiff ahe morning of June 24, 2016 caanghim to experience injury,
pain, bleeding, and suffering kas penis for 12 to 14 month#&ccordingly, Rubino’s motion for

summary judgment should be granted.
18
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IV.  Conclusion and Recommendation

For the reasons set forthave, it is hereby RECOMMENDED that:

1. Plaintiff's motions for summary judgemt (ECF Nos. 81 & 83) be DENIED;

2. Defendant Gripe’s motion for summanydgment (ECF No. 84) be GRANTED for
failure to exhaust administrative remesliand plaintiff's claim against her be
dismissed withouprejudice; and

3. Defendant Rubino’s motion for summary judgment (ECF No. 84) be GRANTED.

These findings and recommendations are submitted to the United States District Judge
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rigbtappeal the Disttt Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

DATED: March 22, 2018.
L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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