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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | THOMAS GARLAND, No. 2:16-cv-1856 JAM AC P
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | CALIFORNIA DEPARTMENT OF
15 CORRECTIONS, et al.,
16 Defendants.
17 INTRODUCTION
18 Plaintiff Thomas Garland is a state pner under the custody of the California
19 | Department of Corrections and Rehabilitation (CDCR), currently incarcerated at Deuel
20 | Vocational Institution (DVI). Plaintiff proceedsgse and in forma pauperis with his original
21 | complaint filed in this civil rights action psmant to 42 U.S.C. § 1983. See ECF No. 1.
22 Plaintiff commenced this action in Augu&216, while incarcerated at the Sacramento
23 | County Jail (SCJ), where he remained until April 27, 2017. Upon screening the original
24 | complaint pursuant to the Prison Litigation ReficAct (PLRA), 28 U.S.C. 1915A(a), this court
25 | found the allegations therein sufficient to stabgnizable Eighth Amendment claims against
26 | defendant correctional officers Rashev and Pidacehe use of excessive force against plaint|ff
27 | on July 25, 2015, when plaintiff was previousigarcerated at Catifnia State Prison
28 | Sacramento (CSP-SAC). See ECF Nos. 1, 8.

1

Dockets.Justia.com


https://dockets.justia.com/docket/california/caedce/2:2016cv01856/300428/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2016cv01856/300428/32/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Presently pending is defendants’ motiongoammary judgment preised on plaintiff's
alleged failure to exhaust his administrativeneglies before commencing this action. See EGF
No. 19. This matter is referred to the undersigdeited States Magistrate Judge pursuant to|28
U.S.C. § 636(b)(1)(B) and Local Rule 302(c). e reasons that follow, this court recommends
that defendants’ motion for sumary judgment be denied.

LEGAL STANDARDS

l. Leqgal Standards for Exhausting Administrative Remedies

“The Prison Litigation Reform Act of 19951(RA) mandates that an inmate exhaust
‘such administrative remedies as are awddabefore bringing suto challenge prison
conditions.” Ross v. Blake, 136 S. Ct. 185854-55 (June 6, 2016) (quoting 42 U.S.C. 8
1997e(a)). “There is no question that exhausis mandatory under the PLRA[.]”_Jones v.
Bock, 549 U.S. 199, 211 (2007) (citation omittede(@ with approval in Ross, 136 S. Ct. at
1856). The PLRA also requiresatiprisoners, when grieving their appeal, adhere to CDCR’s
“critical procedural rules.”_Woodford v.dd, 548 U.S. 81, 91 (2006). “[l]t is the prison’s

requirements, and not the PLRA, that defirellbundaries of proper existion.” Jones, 549 al
218.

The exhaustion requirement is based on thmomant policy concerthat prison officials
should have “an opportunity to rége disputes concerning the egise of their responsibilities
before being haled into court,”_Jones, 549.lat 204. The “exhaustion requirement does not

allow a prisoner to file a complaint addregsnon-exhausted claims.” Rhodes v. Robinson, 621

F.3d 1002, 1004 (9th Cir. 2010); McKinney v. Carey, 311 F.3d 1198, 1199 (9th Cir. 2002) (per

curiam) (“a prisoner does not comply with [teehaustion] requirement by exhausting availabje
remedies during the courséthe litigation”).

Regardless of the relief sought, a prisoner mpussue an appeal through all levels of a
prison’s grievance process as long as some renesalgins available. “The obligation to exhauist

‘available’ remedies persists as longsage remedy remains ‘available Once that is no longer

the case, then there are no ‘remedies . . . available,” and the prisoner need not further pursue th

grievance.”_Brown v. Valoff, 422 F.3d 926, 935 (&tin. 2005) (original emphasis) (citing Booth
2
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v. Churner, 532 U.S. 731, 739 (2001)). “The dityit to 8 1997e(a)’s mandate is the one bak
into its text: An inmate need exhaust only sadministrative remediess are ‘available.”
Ross, 136 S. Ct. at 1862.

Thus, “an inmate is requiréd exhaust those, but only tlegrievance procedures that
are ‘capable of use’ to obtaisome relief for the action compteed of.” Ross, 136 S. Ct. at
1859 (quoting Booth, 532 U.S. at 738). The United States Supreme Court has made clea
The Supreme Court has clarifiechtithere are only “three kindd circumstances in which an
administrative remedy, although officially on the badksnot capable of use to obtain relief.”
Ross, 136 S. Ct. at 1859. These circumstaneeasafollows: (1) the “adinistrative procedure
. . operates as a simple dead end — with officeable or consistently unwilling to provide any
relief to aggrieved inmates;” (2) the “administvatischeme . . . [iS] so opaque that it becomes
practically speaking, incapable of use . . . sotisabrdinary prisoner camake sense of what it
demands;” and (3) “prison administrators thwarates from taking advantage of a grievance
process through machination, misrepresentatomtimidation.” 1d. at 1859-60 (citations
omitted). Other than these circumstances dematirggrthe unavailability of an administrative
remedy, the mandatory language of 42 U.S.09%/e(a) “foreclose[eslidicial discretion,”
which “means a court may not excuse a failurexioaust, even to take [special] circumstance
into account.”_Id., at 1856-57.

Failure to exhaust administrative remediesnsaffirmative defense that must be raised

defendants and proven on a motion for sunymatgment. _See Albino v. Baca, 747 F.3d 116

1172 (9th Cir. 2014), cert. denied submdscott v. Albino, 135 S. Ct. 403 (2014).

If a court concludes thatmisoner failed to exhaust hisalable administrative remedie

the proper remedy is dismissal without prejudiSee Jones, 549 U.S. at 223-24; Lira v. Herr{

427 F.3d 1164, 1175-76 (9th Cir. 2005).

. Legal Standards for Summary Judgment

The Ninth Circuit has laid out the analytiegdproach to be takday district courts in

ed

r that

Y

assessing the merits of a motion for summarynuelyt based on the alleged failure of a prisoner

to exhaust his administrative remedies. Adaeth in Albino, 747 F.3d at 1172 (citation and
3
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internal quotations omitted):

[T]he defendant’s burden is to prove that there was an available
administrative remedy, and thatetlprisoner did not exhaust that
available remedy. . . . Once the defant has carried that burden,
the prisoner has the burden of progue. That is, the burden shifts

to the prisoner to come forward with evidence showing that there is
something in his particular case that made the existing and
generally available administrativemedies effectively unavailable

to him. However, . . . the ultimaburden of proof remains with the
defendant.

Summary judgment is appropriate whenniaving party “shows that there is no genui
dispute as to any material fact and the movaenigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a). Under summary judgment practice, the moving party liynidears the burden of

proving the absence of a genuinguis of material fact.” _Numsg Home Pension Fund, Local 14

v. Oracle Corp. (In re Oracle Corp. Secustiatigation), 627 F.3d 376, 387 (9th Cir. 2010)

(citing Celotex Corp. v. Catrett, 477 U.S. 3823 (1986)). The moving party may accomplisk

this by “citing to particular parts of matesah the record, including depositions, documents,
electronically stored informationffalavits or declarations, stipatfions (including those made f
purposes of the motion only), admission, interrogaémswers, or other materials” or by show
that such materials “do not establish the absenpeesence of a genuidespute, or that the
adverse party cannot produce admissible evidemsapport the fact.” Fed. R. Civ. P. 56
©@D)A), (B).

When the non-moving party bears the burdepro6f at trial, “the moving party need
only prove that there is an absence of ewigeio support the nonmovimarty’s case.”_Oracle

Corp., 627 F.3d at 387 (citing Celotex, 477 U.328); see also Fed. R. Civ. P. 56(c)(1)(B).

ng

Indeed, summary judgment should be enterddr alequate time for discovery and upon motion,

against a party who fails to make a showing sigfit to establish the estence of an element
essential to that party’s cas@daon which that party will bear thmirden of proof at trial. See
Celotex, 477 U.S. at 322. “[A] complete failure of proof concerning an essential element g
nonmoving party’s case necessariyders all other facts imneaial.” 1d. In such a
circumstance, summary judgment should be grantedpfsy as whatever isefore the district

court demonstrates that the stamidi@r entry of summary judgment is satisfied.”_Id. at 323.
4

f the




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

If the moving party meets its initial respdnbty, the burden then shifts to the opposing

party to establish that a genuissue as to any material fact@aily does exist. See Matsushit:

=4

Elec. Indus. Co. v. Zenith Radio Corp., 475 A%, 586 (1986). In attempting to establish the

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials

of its pleadings but is gaiired to tender evidence of specifacts in the form of affidavits, and/c

—

r

admissible discovery material, in support ofctsitention that the dispaiexists._See Fed. R.

Civ. P. 56(c)(1); Matsushita, 475 U.S. at 586 n.Mareover, “[a] [p]laintff's verified complaint
may be considered as an affidavit in oppositioaummary judgment if it is based on persona

knowledge and sets forth specific facts adrissin evidence.”_Lopez v. Smith, 203 F.3d 1122,

1132 n.14 (9th Cir. 2000) (en baric).
The opposing party must demonstrate that theifie@dntention is material, i.e., a fact that

might affect the outcome of the suit undex governing law, see Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986); T.W. Elec. Selnwe, v. Pacific Elec. Contractors Assoc., 809

F.2d 626, 630 (9th Cir. 1987), and that the dispugeemiine, i.e., the @ence is such that a

reasonable jury could return a verdict foe ttonmoving party, see Wool v. Tandem Computefrs,

Inc., 818 F.2d 1433, 1436 (9th Cir. 1987).

In the endeavor to establithe existence of a factual gdigte, the opposing party need njot
establish a material issue of fact conclusively ifator. It is sufficienthat “the claimed factual
dispute be shown to require a junyjudge to resolve the partiestf@ring versions of the truth gt

trial.” T.W. Elec. Serv., 809 F.2d at 631. Thie “purpose of summary judgment is to ‘pierge

the pleadings and to assess the pnoairder to see whether thereaigenuine need for trial.”

1 In addition, in considering a dispositive tiom or opposition thereto ithe case of a pro se
plaintiff, the court does not require formal auttieation of the exhibitattached to plaintiff's
verified complaint or opposition. See Feas. Goodale, 342 F.3d 1032, 1036 (9th Cir. 2003)
(evidence which could be maddmissible at trial may be cadsred on summarjudgment);
see also Aholelei v. Hawaii Dept. of RiglSafety, 220 Fed. Appx. 670, 672 (9th Cir. 2007)
(district court abused its dis¢i@n in not consideng plaintiff's evidence at summary judgment
“which consisted primarily of litigation and administrative documents involving another prigon
and letters from other prisoners” which evidenoeld be made admisde at trial through the
other inmates’ testimony at trial); see Ni@hcuit Rule 36-3 npublished Ninth Circuit
decisions may be cited not for precedent bumdacate how the Court of Appeals may apply
existing precedent).

5
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Matsushita, 475 U .S. at 587 (citations omitted).
In evaluating the evidence to determine whethere is a genuine isswf fact,” the court
draws “all reasonable inferencagpported by the evidence in favor of the non-moving party.

Walls v. Central Costa County dmsit Authority, 653 F.3d 963, 966 (9th Cir. 2011) (per curial

It is the opposing party’s obligian to produce a factual prediegrom which the inference may

be drawn._See Richards v. Nielsen Freighes, 602 F. Supp. 1224, 1244-45 (E.D. Cal. 198
aff'd, 810 F.2d 898, 902 (9th Cir. 1987). Finattydemonstrate a genuine issue, the opposin
party “must do more than simply show that theresome metaphysical doubt as to the materig
facts. . . . Where the record takas a whole could not lead a caual trier of fact to find for the
nonmoving party, there is no ‘gemei issue for trial.””_Matsusta, 475 U.S. at 587 (citation
omitted).

In applying these rules, district countsist “construe liberally motion papers and
pleadings filed by pro se inmates and ... a\ap@lying summary judgment rules strictly.”

Thomas v. Ponder, 611 F.3d 1144, 1150 (9th Cir. 20H@wever, “[if] a party fails to properly

support an assertion of fact or fails to propadidress another partyassertion of fact, as

required by Rule 56(c), the court yna. . consider the fact ungisted for purposes of the motion

... Fed.R. Civ. P. 56(e)(2).
UNDISPUTED FACTS

The following facts concerning the processinglaintiff's relevant inmate grievance,
Appeal Log No. SAC-B-15-02176, are undisputed:

e On July 30, 2015, while incarcerated &R>SAC, plaintiff submitted the subject
inmate appeal alleging that he had been stdgjleto excessive force by defendants Rashev ar
Pierce on July 25, 2015. Declaration of Whong, Chief, CDCR Office of Appeals (Voong
Decl.,), 1 4; EX. A.

e First Level Review was bypasseldl., Ex. A, ECF No. 19-4 at 5.

e On September 15, 2015, plaintiff’'s appeabvdgnied on Second Level Review. Id.,

2 page references reflect the electronic patipn accorded by this court's Case Managemen
Electronic Case Files (CM/ECF) system, nat itfiternal pagination of the filed documents.
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Ex. A, ECF No. 19-4 at 6-11.

e On October 23, 2015, plaintiff was informexdwriting by Appeals Coordinator C.
Burnett that his appeal had been forwarded edQffice of Appeals for Third Level Review. Id
Ex. A, ECF No. 19-4 at 6, 13.

e On March 22, 2016, Appeals Chief M. Voorsgued a notice informing plaintiff that
his appeal was “rejected” at Third Levelviewv pursuant to Cal. Code Regs. tit. 15, 8§
3084.6(b)(7) & (13) because “incomplete” and “missing necessary supporting documents.
Voong Decl., 1 5; Ex. B, ECF No. 19-4 at 6, Haintiff was advisethat his appeal was

missing the following, id.:

- Signature and original date submitted is required on form
requesting a Third Level Review

- CDCR Form 1858, Rights amikesponsibilities Statement

- CDCR Form 837, Crime/IncideReport (Parts A, B & C), SAC-
FB-15-07-0808

e The March 22, 2016 notice provided the fallog boiler-plate instructions, id.

(emphasis added):

Be advised that you cannot appeatjected appeal, but should take

the corrective action necessary aedubmit the appeal within the
timeframes specified in CCR 3084.6(a) and CCR 3084.8(b).2
Pursuant to CCR 3084.6(e), once apeal has been cancelled, that
appeal may not be resubmitted. However, a separate appeal can be
filed on the cancellation decision. dloriginal appeal may only be
resubmitted if the appeal on the cancellation is granted.

e On May 3, 2016, Plaintiff resubmitted his appeal for Third Level Review. Voong
Decl., Ex. A, ECF No. 19-4 at 45-6 (copy of envelope and postmark).
e OnJune 7, 2016, Appeals Chief M. Voong esa notice informing plaintiff that his

% These regulations provide in pertinent part (emphasis added):

Cal. Code Regs. tit. 15, § 3084.8(aAppeals may be rejected
pursuant to subsection 3084.6(b), or cancelled pursuant to
subsection 3084.6(c), as determirgckthe appeals coordinator.

Cal. Code Regs. tit. 15, 8084.8(b): An inmate or parolaaust
submit the appeal within 30 calendar days of: (1) The occurrence of
the event or decision being appealed, (@); Upon first having
knowledge of the action or decision being appealed, or; (3) Upon
receiving an unsatisfactory departmental response to an appeal
filed.

7
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appeal had been cancelled on Third Level Review because untimely submitted. Voong D

Ex. C, ECF No. 19-4 at 6, 50. The matiprovided in pertinent part, id.:

Your appeal has been cancelled pursuant to [Cal. Code Regs. tit.
15] Section (CCR) 3084.6(c)(10). ikme to correct and return a
rejected appeal within 30 cal@ar days of the rejection.

The Office of Appeals rejected and returned the appeal to the
inmate on March 23, 2016 [sic]. @&lrenvelope addressed to The
Office of Appeals was ghed by staff on May 3, 20i@nd was
postmarked on May 4, 2016. The envelope was received in our
office on May 10, 2016. This egeds the time constraints to
subject for third level review.

Pursuant to CCR 3084.6(e), once apeal has been cancelled, that
appeal may not be resubmitted. However, a separate appeal can be
filed on the cancellation decision. dloriginal appeal may only be
resubmitted if the appeal on the cancellation is granted. You have
30 calendar days to apddehe cancellation. e constraints begin

from the date on the screen éatm which cancelled your appeal.

o Plaintiff did not file an ppeal challenging the canceltati of his Appeal Log No. SAC
B-15-02176. Voong Decl., 1 7.

¢ Plaintiff has submitted no other inmatgpeal challenging the subject conduct of
defendants._Id.

o Plaintiff filed his complaint in tis action on August 5, 2016. See ECF No. 1.
PLAINTIFF'S CONTENTIONS

Plaintiff filed both an oppason and a surreply. Plaintifhiled to sign or verify his
opposition, but did verify his surreply. Although areply is not authorized as a matter of righ
under the Federal Rules of Civild@edure or the Local Rules oidtcourt, defendants have not
objected to the court’s review of plaintiff's surrgpand the court finds good csito consider it

Plaintiff makes the following contentions opposition to defendants’ motion for

summary judgment. Plaintiff initially contends that he timely resubmitted his completed apy

* Defendants acknowledge that, under theoprimailbox rule, May 3, 2016 the appropriate
date for calculating plaintiff's submission of his appeal for Thitgvel Review. Pursuant to tf
prison mailbox rule, a document is deemedeaeor filed on the date a prisoner signs the

document and gives it to prison officials fomiling. See Houston v. Lack, 487 U.S. 266 (1988)

(establishing prison mailbox rule); Campbell v. Henry, 614 F.3d 1056, 1059 (9th Cir. 2010
(applying the mailbox rule to both state and federal filings by incarcerated inmates).
> Plaintiff's contention that he did not receithe October 23, 2015 neti that his appeal had

8
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for Third Level Review withirBO days after March 22, 2016. Pl#indirects the court to his
April 21, 2016 signature on a “Rights and RespdhtitStatement” form._See ECF No. 19-4 g
15-7. Plaintiff next contendsahhe never received notice oétbune 7, 2016 cancellation of h
appeal, and therefore did not receive notice lleatould challenge ¢hcancellation in a new
appeal. Plaintiff also appealsttte court’s discretion, assertingthe is a participant in the
prison’s mental health care system, and lacks familiarity with all pertinent regulations and
guidelines.
ANALYSIS

The analytical framework setrtb in Albino requires defendanto bear the initial burde
of demonstrating that plaintiff klean available administrative redyeto grieve his claims again
defendants Rashev and Pierce, but that piatid not exhaust that remedy. See Albino, 747
F.3d at 1172. The court finds that defenddwatge met this burden, by demonstrating the
administrative processing, rejection and ultimzacellation of plaintiff's relevant appeal, and
therefore plaintiff's failure to exhaust his admirasive remedies. Plaifitdoes not contest this
assessment.

The burden then shifts to plaintiff “to corfeeward with evidence showing that there is
something in his particular case that madeedkisting and generally available administrative
remedies effectively unavailable to him.” Afloi, 747 F.3d at 1166; see also Ross, 136 S. Ct
1858-60.

Plaintiff’s initial contention — that he timglesubmitted his completed appeal for Thirg
Level Review within 30 days after March 22, 201&#s to satisfy this burden. Plaintiff's only
evidence is his April 21, 2016 signature on agliRs and Responsibility Statement” form, the
completion of which is a precondition for punsgia criminal complaint against a correctional
officer. See ECF No. 19-4 at 15-7. This fornumselated to the administrative appeals proce

Pursuing a criminal complaint against a correctiaffater is a distinctlydifferent process than

been forwarded to the Office of Appeals forirth_evel Review until March 22, 2016, is plainl
without merit. The first critical trigger datesquiring a further respse from plaintiff, was
March 22, 2016.

9
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exhausting administrative remedies as a preciomdio filing a civil rights suit. Moreover,
defendants have submitted uncontested evidence demonstrating that plaintiff resubmitted
appeal on May 3, 2016, more than 30 days &fterch 22, 2016. See EQNo. 19-4 at 50; see
also id. at 45-6. Plaintif§ subsequent transfer to SCJ on May 10, 2016 did not impact this
period. Accordingly, the undisputedidence establishes thaapitiff’'s resubmission of his
appeal for Third Level Review was untimély 11 days, thus providg a valid reason for
cancelling the appeal. See Qabde Regs. tit. 15, § 3084.6(c){4).

Plaintiff's second contention fares better. Rtifii has asserted that he never received
copy of the June 7, 2016 notice that his appealeaacelled, and thus was never informed th
he could challenge such cancebatin a new appeal filed with80 days. Plaintiff suggests tha
due to his transfer from CSP-SAC to SCMay 10, 2016, the notice may have mistakenly b
sent to CSP-SAC or another fitgi ECF No. 24 at 1. Plaiiit asks how he can “be held
responsible for not responding to a cancellati@poase that he never knew existed?” ECF N
28 at 2. Review of the cancellati notice itself does not ntradict plaintiff's @sertion or theory
Unlike the prior Appeals Office notices that indéd plaintiff's CSP-S& address, the June 7,
2016 cancellation notice does not include any addoegsgaintiff. See ECF No. 19-4 at 50.

Defendants do not dispute the possibility ghlaintiff may not have received the June 7

2016 cancellation notice. Instead they focus exadlyg on plaintiff's failure to timely resubmit

his rejected appeal for Third Level Reviewhvin 30 days after March 22, 2016. See Reply, &

No. 26 at 3-4. Defendants have not submitted aideace to refute plaintiff’'s contention that

did not receive the cancellatiotice. The declaration é&fppeals Chief Voong states in

® Plaintiff has not disputed fimdants’ assumption that plaiifitivas informed of the March 22,
2016 rejection notice on the datevias issued. Defendants havked on the date of issuance f
calculation of the resubmission delay, but theneo evidence before the court regarding
plaintiff's actual receipbf the March 22 notice. Had plaintfffoduced evidence that he receiv
actual notice of the rejection bfs appeal sometime after March 22, 2016, it may have affec

the analysis. Under Cal. Code Regs. tit. 15, § 3084.8(b), the 30-day period for the resubnpissior

of plaintiff's appeal commencedgither on the date when plaintiffitst [had] knowledge of the
action or decision being apped|” id., 8 3084.8(b)(2), oreceiv|ed] an unsatisfactory
departmental response to an appeal filed, id§ 3084.8(b)(3) (emphasis adfje In the absence o
such evidence, however, the court has acddpie date of notice as undisputed.
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pertinent part only that “[a] trueopy of the cancellatioletter sent to Plaiiff regarding appeal
log no. SAC-15-02176 is attached as Exhibit €oong Decl., 1 6, ECF No. 19-4 at 2. The
referenced cancellation letter is the Jun2016 cancellation notice that does not include
plaintiff's address or another indication that ivas actually “sent.”

Defendants have failed to demonstrateekistence of a factlidispute concerning
plaintiff’'s non-receipt of the June 7, 2016 candalanotice regarding his Appeal Log No. SA
B-15-02176, and consequent lack of notice thatdhdd challenge theancellation in a new
appeal. Accordingly, the courhds that plaintiff has met kiburden of coming forward with
some evidence showing that the generally abbEladministrative remedies were effectively

unavailable to him._Albino, 747 F.3d at 1166.ithJut receiving suchotice, the generally

available grievance proceduresre@navailable to plaintiff antherefore “so opaque” as to be

“practically speaking, incapabtd use.” _Ross, 136 S. Ct. at 1859. Accord, Williams v.

Correction Officer Priatno, 829 F.3d 118, 126 (2d €016) (“The regulations plainly do not

provide guidance on how aatrsferred inmate can appeal his gaece with the original facility
without having received a resp@iy. Although it is clear thailaintiff failed to exhaust his

relevant appeal, a further potential remedy resdhisvailable to plaintiff which he could have

pursued and exhausted had he been provided timebendthe obligation ahn inmate to pursue

all “available” remedies before commencingivl suit, see Brown, 422 F.3d at 935, Ross, 13
Ct. at 1862, necessarily includeg tpportunity to challenge the caflation of one’s relevant
appeal’

Without evidence demonstrating a material fispute, this courieed not convene an

evidentiary hearing. As the undersigned previously noted in a similar case:

" The handling of plaintiff's appeal is problatit in other ways, which deserve note although
they do not affect the exhaustion analysis. tFit$s unclear why plaintiff was informed on
October 23, 2015 that his appeal had been forwiai@d hird Level Review if the appeal was
then incomplete. It took five mdma for plaintiff to be notified tht his appeal was not, after all
being considered at the Third Level. The lengtthaf delay is also netvorthy in its own right.
The delays in processing pléffis appeal were significantlonger than the delay for which
plaintiff was penalized. After the initial five-mtindelay, plaintiff’'s subsequent appeal of the
rejection was cancelled becaussubmitted 11 days past the 30-day deadline. It then took
another month, until June 7, 2016, for the Appé&dfice to issue the cancellation notice.

11
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If exhaustion were an element of plaintiff's claim rather than an
affirmative defense, plaintiff ght well have to “prove up” his
allegations by submitting his ewdce to adversary testing and
credibility challenges at a pradtihearing. Buplaintiff does not

bear the burden of proof as to exhaustion, even when he has
assumed and satisfied the burden of production as to the practical
unavailability of administrativeremedies. _Albino, 747 F.3d at
1172. An evidentiary hearing nly necessary where summary
judgment is denied on groundsathmaterial factual disputes
preclude the entry of summary judgment.

Hammler v. Davis, 2017 WL 735737, at *10, 201BLDist. LEXIS 25728 (E.D. Cal. Feb. 23,

2017), report and recommendation adop®&d,7 WL 1093968, 2017 U.S. Dist. LEXIS 42693
(E.D. Cal. Mar. 23, 2017) (Case No. 2:14-cv-2073 MCE AC P).

Because administrative exhaustion is armraffitive defense, and because the evidence

presented on summary judgment must be vieneke light most faorable to the nonmoving
party, the record in this casenapels the conclusion that defendants have failed to meet thei
burden on the exhaustion issue. Albino, 747 Rt3H176. For these reasons, as in Albino, id
the undersigned concludes that summary juddrae the exhaustionsae should be entereda
sponte for plaintiff.

CONCLUSION

For the foregoing reasons, IT IS HERERRECOMMENDED that defendants’ motion
for summary judgment, ECF No. 19, be dengtj that summary judgment on the issue of

exhaustion be entered for plaintiff.

174

-

These findings and recommendations are submitted to the United States District Judge

assigned to this case, pursuanth® provisions of 28 U.S.C. § 63§(1). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationsihe parties are advised th
i

i

i

I
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failure to file objections within the specifiedrnte may waive the right tappeal the District

Court’s order._Martinez Wwist, 951 F.2d 1153 (9th Cir. 1991).

DATED: June 29, 2017 2 -~
mp-:——— &{‘P}-—C—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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