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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JOHN F. FORDLEY, No. 2:16-cv-1985-MCE-EFB P
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | LIZARRAGA, et al.,
15 Defendants.
16
17 Plaintiff is a state prisoner proceedingh@ut counsel this eil rights action brought
18 || under 42 U.S.C. § 1983. Defendants seek dismissheafase because plaintiff failed to exhaust
19 | his administrative remedies prior to filingror the reasons thadllow, the undersigned
20 | recommends that the motion be denied.
21 l. Background
22 Plaintiff filed this case on August 22, 2018eging a number of violations of his Eighth
23 | Amendment rights by corrgonal officers. ECF No. 1. In the section of the form complaint
24 | plaintiff filled out entitled “Administrative Remeeés,” plaintiff indicated that his administrative
25 | appeal of the claim was “pending” and thav#s “still in Sacramentat Chief of Appeals
26 | Office” ECF No. 1 at5. The complaint prdes no further information about plaintiff's
27 | administrative appeal of defendants’ alleged misconduct.
28 || /I
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[. The Motion to Dismiss

A. Governing Law

The Prison Litigation Reform Act (“PLRA”) provides that “[n]o action shall be brought

with respect to prison conditiofignder section 1983 of this title] until such administrative
remedies as are available arbausted.” 42 U.S.C. § 1997e(dPrison conditions” subject to
the exhaustion requirement have been defined broadly as “the effects of actions by goveri
officials on the lives of persons confinedpnson . ...” 18 U.S.C. § 3626(g)(&nith v.
Zachary, 255 F.3d 446, 449 (7th Cir. 200%¢e also Lawrence v. Goord, 304 F.3d 198, 200 (2d
Cir. 2002). To satisfy the exhaustion requiremargrievance must algstison officials to the
claims the plaintiff has included in the comptaiout need only provide the level of detalil
required by the grievance system itseldnesv. Bock, 549 U.S. 199, 218-19 (200 Borter v.
Nussle, 534 U.S. 516, 524-25 (2002) (tparpose of the exhaustion requirement is to give
officials the “time and opportunity to address cdanps internally before allowing the initiatior
of a federal case”).
Prisoners who file grievances must useranfprovided by the California Department of
Corrections and Rehabilitation QCR Form 602), which instructs the inmate to describe the
problem and outline the action requested. Titleflthe California Code of Regulations,
8 3084.2 provides further instructions, which incldlde direction to “list all staff member(s)
involved” and “describe their involvementCal. Code Regs. tit. 15, § 3084.2(a)(3). If the

prisoner does not know the staff member’s namst, ifnitial, title or position, he must provide

“any other available information @ahwould assist the appealsocdinator in making a reasonable

attempt to identify the staff member(s) in questiord”

The grievance process, as defined by the régul has three levels of review to addrg
an inmate’s claims, subject to certain exceptidseg Cal. Code Regs. tit. 15, § 3084.7.
Administrative procedures gemdly are exhausted once a pl#irhas received a “Director’s
Level Decision,” or third level review, it respect to his issues or clains. 8 3084.1(b).

Proper exhaustion of available remedies is mandaBmoth v. Churner, 532 U.S. 731,
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741 (2001), and “[p]roper exhaustidemands compliance with an agency’s deadlines and other
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critical procedual rules[.]” Woodford v. Ngo, 548 U.S. 81, 90 (2006). For a remedy to be
“available,” there must be the “polsity of some relief . . . .”"Booth, 532 U.S. at 738. Relying

on Booth, the Ninth Circuit has held:

[A] prisoner need not press on to exhdusther levels of review once he has
received all “available” remedies at atemnmediate level afeview or has been
reliably informed by an administrator that no remedies are available.

Brown v. Valoff, 422 F.3d 926, 935 (9th Cir. 2005).
Failure to exhaust is “an affirmative dege the defendant must plead and proveries,

549 U.S. at 216 (2007). To bear this burden:

[A] defendant must demonstrate that pestitrelief remained available, whether
at unexhausted levels of the grievanaacpss or through awaiting the results of
the relief already granted agesult of that procesfelevant evidence in so
demonstrating would include statutes, ragjoihs, and other official directives
that explain the scope of the administra review process; documentary or
testimonial evidence from prison officialdio administer the review process; and
information provided to the prisoneorcerning the operation of the grievance
procedure in this case . . . . With regj#o the latter dagory of evidence,
information provided [to] the prisone pertinent because it informs our
determination of whether relief wass a practical matter, “available.”

Brown, 422 F.3d at 936-37 (citations omitted). Once a defendant shows that the plaintiff djd not

exhaust available administrative remedies, the bustéts to the plaintiff “to come forward with
evidence showing that there is something shdarticular case that made the existing and
generally available administrative rednes effectively unavailable to him Albino v. Baca, 747
F.3d 1162, 1172 (9th Cir. 2014) (en banc).

A defendant may move for dismissal under FablRule of Civil Procedure 12(b)(6) in
the extremely rare event that the plaintiff's fadluo exhaust administrative remedies is clear pn
the face of the complaintd. at 1166. “Otherwise, defendants must produce evidence proving
failure to exhaust” in a summanydgment motion brought under Rule 9@. If the court
concludes that plaintiff hasifad to exhaust administrative remedies, the proper remedy is
dismissal without prejudiceWyatt v. Terhune, 315 F.3d 1108, 1120, overruled on other grounds
by Albino, 747 F.3d 1162.

For purposes of dismissal under Rule )@} the court generally considers only

allegations contained in the pléagls, exhibits attached to tkemplaint, and matters properly
3
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subject to judicial notice, anauastrues all well-pleaded material factual allegations in the lig
most favorable to the nonmoving par@hubb Custom Ins. Co. v. Space Sys./Loral, Inc., 710
F.3d 946, 956 (9th Cir. 2013khtar v. Mesa, 698 F.3d 1202, 1212 (9th Cir. 2012).

Dismissal under Rule 12(b)(6) may be basectither: (1) lack o& cognizable legal
theory, or (2) insufficient factsnder a cognizable legal theor§hubb Custom Ins. Co., 710 F.3d
at 956. Dismissal also is appropriate if the ctaamp alleges a fact thatecessarily defeats the
claim. Franklinv. Murphy, 745 F.2d 1221, 1228-1229 (9th Cir. 1984). In this case, the cou
must determine whether the statements in ptésncomplaint concerning the exhaustion of his
administrative remedies establish a failure to exhaust and thus justify dismissal of the com
without prejudice.

B. Analysis

To dismiss the case as defendants requestadirt must conclude that plaintiff's

allegations show not only that he failed to exhis administrative remeel$ but also that those

remedies were in fact efttively available to him.Sapp v. Kimbrell, 623 F.3d 813, 822-23 (9th

Cir. 2010) (holding that a prisoner may be esemlifrom the exhaustion requirement where the

conduct of prison officials rendet¢he administrative remedy eftaely unavailable). Thus, in
Aquilar-Avellaveda v. Terrell, 478 F.3d 1223, 1225-26 (10th Cir. 200he Tenth Circuit noted
that “courts are obligated to ensure that arfeats in exhaustion wergt procured from the
action or inaction of prison officials.” Because the conduct of prison staff in processing a
grievance is often an issue in determinwigether the administragvsystem was actually
available to the plaintiff and because suatt$ are not ordinarily pleaded in a complaint
concerning other prison conditionsidtextraordinarily rare for a cauio be able to determine tf
exhaustion question by looking only at the facéhefcomplaint, as it must on a Rule 12(b)(6)
motion. Id. at 1225 (“[O]nly in rare casesill a district cout be able to conclude from the face
the complaint that a prisoner has not exhausteddmsnistrative remedies and that he is withg
a valid excuse.”).

Here, plaintiff’'s complaint is silent regardimghether, due to theoaduct of prison staff i

processing his grievance, he should be excfreedthe exhaustion requirement. He claims in
4
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his opposition and sur-reply to the motion to dssthat the grievance waot processed within
applicable time limits. To adéss that allegation, éhcourt must look to evidence not containe

in the complaint, which it cannot do iesponse to this Rule 12(b)(6) motibrAccordingly, the

motion must be denied. Defendaiatre free to raise the issue in an appropriate motion pursyiant

to Federal Rule of Civil Prodeire 56, or if it turns on the rdation of genuine disputes of
material fact, at trial.
IIl.  Conclusion and Recommendation
For the foregoing reasons, it is her&&yCOMMENDED that defendants’ November 2

2016 motion to dismiss (ECF No.)lige denied without prejudice.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg=ailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir. 1991).

UNITED STATES MAGISTRATE JUDGE

! Defendants also ask the courta@e judicial notice of a prinut from the prison’s appeals
tracking computer systenECF No. 18-2. Even if the court veeto consider the printout, it
provides no information about the hamdjiof the grievance at issue hetd. at 4.
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