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7
8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | WORLD SKATEBOARDING No. 2:16-cv-02065-KIM-GGH
FEDERATION, INC., a California non-
12 | profit corporation, ORDER
13 Plaintiff,
14 V.
15 | INTERNATIONAL SKATEBOARDING
FEDERATION, a Pennsylvania non-profit
16 | corporation; GARY REM, an individual,
and DOES 1 to 20,
17
Defendants.
18
19
20 After the court granted a motion to dis®iwith leave to amend, plaintiff did not
21 | file a new complaint. Plairffialso did not respond to a sulgsent order to show cause.
22 | Defendants requested a dismissal with pregidand plaintiff filed a notice of voluntary
23 | dismissal without prejudice latéte same day. The court latedered a dismissal with prejudige
24 | and entered judgment. Plaintifbw moves to set aside the judgrhas void or to amend the
25 | judgment. Because the judgment is void under Federal Rule of Civil Procedure 60(b)(4), the
26 | court GRANTS plaintiff’'s motion. Riintiff’'s notice of voluntary disimssal resulted in a dismissal
27 | without prejudice.
28 |
1
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l. BACKGROUND

World Skateboarding Federation, Inc. (World Skateboarding), filed a compla
the Superior Court of California, Pladéounty, naming the Inteational Skateboarding
Federation and Gary Ream as defendants. ECF No. 1 at 5-6, Ex. 1. Defendants remove
case to this courtld. at 1-3. Defendants moved to dismaguing in part that this court lacke
personal jurisdiction over defendants. ECF 8id. at 9-12. In its orderanting defendants’
motion to dismiss, the court rdehat it lacked jurisdiction @r defendants, but granted World
Skateboarding leave to amend its complairthin fourteen days. ECF No. 28 at 9-10.

After World Skateboarding took no actidhe court ordered World Skateboardi
to show cause, by May 1, why the case should nadidreissed for failure to prosecute. ECF
No. 29. World Skateboardingddnot respond by May 1. Defenda then filed a request for
dismissal with prejudice, and Wd Skateboarding filed a notice of voluntary dismissal witho
prejudice later the same day. ECF Nos. 30-31. Atvamimonths later, theourt issued an orde
dismissing the complaint with prejué@nd entering judgment. ECF Nos. 32-33.

World Skateboarding now moves to aside the judgment as void under Feder
Rule 60(b)(4) or to amend the judgment and agmanying order to reflect dismissal without
prejudice under Federal Rule of Civil Procezl6B(e). ECF No. 34-1. Defendants filed a lette
response, stating, “Based on theu@’s ruling that it lacked peosal jurisdiction, it appears that
the proper order is to dismiss the case without prejudice.” ECF No. 37 at 1. Because the
grants World Skateboarding’s motion to set asidejudgment as void, the court does not add
World Skateboarding’s alterna¢ argument to amend the judgment and accompanying orde
under Rule 59(e).

. LEGAL STANDARD

UnderFederal Rule of Civil Procedufi#b)(4), the court “may relieve a party of
its legal representative from a fipadgment, order, or proceeding™the judgment is void.”
For example, where the district court issuindefault judgment lacks personal galiction over
the defendant, the default judgmentoid and must be vacatewalker & Zanger (W. Coast)
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Ltd. v. Stone Design S.A.F. Supp. 2d 931, 934 (C.D. Cal. 19%fjd, 142 F.3d 447 (9th Cir.
1998). No time limit applies to a motion to vacate a judgment as \aid.
1. DISCUSSION

World Skateboarding first argues that its filing of a notice of voluntary dismis
without prejudice under Federal R@&Civil Procedure 41 deprivatie court of jurisdiction to
dismiss the case with prejudiaad enter judgment. ECF No. 34at 2—3. The court agrees.

One way a plaintiff may voluatily dismiss a case “without a court order” is to
file “a notice of dismissal before the opposingtpaerves either an answer or a motion for
summary judgment.” Fed. R. Civ. P. 41(a)(1)(A)(Dhis dismissal “is whout prejudice” unless
the notice states otherwistl. 41(a)(1)(B). The Ninth Circuhias plainly stated, “[0]nce the
notice of dismissal has been filed, the distwmirt loses jurisdiction over the dismissed claims
and may not address the merits of such clamssue further orders pertaining to therdtike
Energy Trading & Mktg., L.L.C. v. Davig67 F.3d 1042, 1049 (9th Cir. 2001) (citing
Commercial Space Mgmt. Co. v. Boeing @83 F.3d 1074, 1077 n.4 (9th Cir. 1999). “[l]tis
beyond debate that a dismissal under Rule 41(a)(1) is effective on filing, no court order is
required, the parties are left as though no adtamhbeen brought, the defendant can’t compla
and the district court lacks juristion to do anything about it. Commercial Space Mgmfi93
F.3d at 1078.

Here, defendants had not filed an aesar a motion for summary judgment
before World Skateboarding filed its noticevoluntary dismissal on May 1. ECF No. 31. Th
court’s order dismissing the case with prejudiod entering judgment did not occur until morg
than two months after this notice. ECFIN82-33. Thus, under the federal rules and bindin
Ninth Circuit authority, this court lacked juristion to have issuethat order and entered
judgment. The judgment is therefore void unéederal Rule of Civil Procedure 60(b)(4).

That the court issued an order grantinfeddants’ motion to dismiss with leave
amend, ECF No. 28, does not change the analgss.Miller v. ReddiM?22 F.2d 1264, 1265-6
(9th Cir. 1970) (holding that an action “wasgbgect to [Rule 41(a)(1Noluntary dismissal until

such time as there was an entry of judgment” evieare “[t]he district court heard arguments
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the motion to dismiss” and “ordered the action dismisséaliyer v. Haviland No. CIV S-08-
2282 FCD EFB P, 2010 WL 1010044, at *1 (E.DIl.Géar. 16, 2010). Although a court may
convert a Rule 12(b)(6) motion to dismiss iatmotion for summary juagent, the court did not
do so hereSeeECF No. 28 at 5, 9 (granting Rule 12(l))(@otion to dismiss for lack of person
jurisdiction); Swedberg v. Marotzk839 F.3d 1139, 1142-45 (9th Cir. 2003) (requiring distrig
court to “take some affirmative action” torvert Rule 12(b)(6) motion to motion for summary
judgment before that motion could preclude Ridéa)(1) notice of vaintary dismissal from
taking effect).

V. CONCLUSION

The court GRANTS World Skateboardingistion to set aside the judgment at
ECF No. 33. The judgment at ECF No. 33 is vail] this case is disased without prejudice
based on World Skateboarding’s notice of voluntisynissal, ECF No. 31. This case remain
CLOSED.
IT IS SO ORDERED.
DATED: January 19, 2018.

TATES DISTRICT JUDGE
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