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UNITED STATES DISTRICT COURT
EASTERNDISTRICT OFCALIFORNIA
AT SACRAMENTO
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CHRISTOPHER COULTER No. 2:16-cv02076SB
Plaintiff,
V.

THE DEPARTMENT OF THE AIR ORDER GRANTING MOTION

FORCE, DEBORAH LEE JAMES, TO DISMISS, IN PART;

SECRETRARY OF THE DEPARTMEN] ORDERING BRIEFING ON

OF THE AIR FORCE, UNITED STATEY MOTION TO STAY

OF AMERICA, AND DOES 120,
Defendard.
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Before the Court is Defendant’s Motion to DismiBEEF No. B. The

N
=

motion was heard without oral argumeRlaintiff is represented bByaukeen Q.

N
\N]

McCoy; Defendants are represented by Gregory T. Broderick.

N
(2

Plaintiff Christopher Coultebroughtsuit against his former employer, the

N
D

Department of the Air Force, alleging he was the target of retaliation and

N
a

harassmentnd wrongful termiationas a result of him reporting various safety

N
(@))

concerns. He is bringing five claims: (1) violation of the Whistleblower Protgction
Act, 5U.S.C. 8§ 230%t seq (2) Violation of Due Process / Liberty Interest; (3)
Retaliation in violation of CaLab. Code § 6310 (against the Department of the
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Air Force); (4) Retaliation in violation of Cdlab. Code § 6310, 1102 (against
Department of the Air Forceand(5) Intentional Infliction of Emotional Distres
under the Federal Tort Claims Act

Defendant:iow move tadismissthese claims, asserting the Court does
have jurisdiction to hear éseclaimsbecaus€l) the WhistleBlower Act does nc
provide a private cause of action and Plaintiff failed to exhaust his administ
remedies; (2) the UniteStates may not be sued for constitutional claims; (3)
United States did not waive its sovereign immunity with respect to Californiz
employment statutes; and (4) Plaintiff has not complied with the administrat
claim requirements of the Federal Tort Claims.Act

In his response, Plaintiff indicates that he recently filed a claim with th
Merit Systems Protection Board aaldofiled an administrative tort claimHe
asksthe Courtto stay hidirst claim (Whistleblower) as well as hi§ifth claim
(Intentional Infliction of Emotional Distress)

BACKGROUND FACTS

The following facts are taken from Plaintiff's Complaint:

Plaintiff worked at Travis Air Force Base as a civilian Air Traffic
Controller.He was eventually promoted to Senior Airfield Operations Autom
ManagerIn early 2013, there was a mishap at the Travis AFB where two Aif
Force planes nearly collided in air. Plaintiff believed the mishap was causec
“Local Wind Resource Ares Windmijtswhich had desensitized controllers fro
effectively applying Primary Merging Target procedures. As a resuliegan
compiling Automation Continuity of Operation information for self
inspection/mitigation purposes. He reported the data he had collected, but |
supervisors took no action.

After he reported his safety concerns, he began experiealbaggdly
retaliatory behavior from his supervisors. He was the only civilian Air Traffic

Controller not to receiva yearend bonus or timeff reward for a thregear
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period.Also, he was denied overtime pay, had false accusations made agai
and his security clearance was placed under review.

Plaintiff filed multiple union grievances complaining about the retaliati
and harassment he was experiencing. The retaliation, harassment andvoos|
environment continued. Eventually he was placeddministrative leave and af
investigation regarding Plaintiff’s job performance was initiated. As a result,
Plaintiff began to experience symptoms of stress and dizzamelseasdiagnosec

with Neurocardiogenic Syncope.

Plaintiff was terminated from his position at Travis AlFB~ebruary, 2016.

LEGAL STANDARDS

1. Rule 12(b)(1)

Pursuant to Fed. R. Civ. P. 12(b)(1), a district court must dismiss an g
if it lacks jurisdiction over the subject matter of the suit. A party seeking to ir
federal jurisdiction bears the burden of establishing that jurisdiction exists “f
each claim he seeks to préssd for “each form of relief soughtOregon v.
Legal Servs. Corp552 F.3d 965,& (9th Cir. 2009) (quotin@aimlerChrysler
Corp. v. Dung547 U.S. 332, 352 (2096 In deciding a 12(b)(1) motigrourts
assume thelaintiff's factual allegations to be true and draw all reasonable
inferences in his favoboe v. Holy Seéb57 F.3d 1066, 1073 (9th CR009).

2. Civil Service Reform Act (CSRA)- Merit Systems Protection

Board (MSPB)

TheCivil ServiceReform Act (“CSRA”) limits federalemployees
challenging their supervisdrrohibited personnel practices” to an
administrative remedial system. If thencluctan employe&hallenges falls withi
the scope of th€ESRA’s“prohibited personnel practicedlie CSRA’s
administrative procedures are the employealyg remedy Orsay v. Uhited States
Dep't of Justice289 F.3d 1125, 1128 (9th Ci002)(abrogateddn other ground
by Millbrook v. United States  U.S. , 133 &t. 1441 (2013) see also
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Collins v. Bender195 F.3d 1076, 1079 (9th Cit999) (“[E]ven if no remedy
were available to [the employee] under @f&RA he still could not bring [his]
action if the acts complained of fell within tl@&SRA’sconfines.”) Saul v. Uniteq
States928 F.2d 829, 83513 (9th Cir.1991) (holding th&€€SRAprecludes both
constitutional and commelaw tort claims).

The CSRAdefines “prohibited personnel practices” as any “personnel
action” taken for an improper motive by someone who has authority to take
personnel actions. 5 U.S.C. § 2302(b) (delineating improper motives). “Pers
action” as defined by the statute includes any appointment, promotion, disc
or corrective action, detail transfer, reassignment, reinstatement, restoratior
reemployment, performance evaluation, pay or benefits decision, mandator
psychiatric examination, or any other significant change in duties, responsit
or working conditions. 5 U.S.C. § 2302(a)(2)(AXX)).

“[A]lthough a federal district court can exercise federal question jurisd
under 28 U.S.C. § 1331, that general grant of jurisdiction does not apply wh
Is fairly discernible that Congress intended a statutory review scheme to pre
the exclusive avenue to judicial reviewkérr v. Jewel] 836 F.3d 1048, 1050 (9

Cir. 2016). This principle applies to tikESRA Elgin v. Dep't of Treasury  U.S.

_,132 SCt. 2126, 21333 (2012) (“Given the painstaking detail with which
CSRA sets out the method for covered employees to obtain review of advel
employment actions, it is fairly discernible that Congress intended to deny S
employees an additional avenue of review in district court.”).
The CSRA’'sremedal scheme is “both exclusive and preemptive becau
permitting FederalTort Claim Act claims to supplant the CRSA’s remedial
scheme” would defeat Congress’ purpose of creating “a single system of
procedures and remedies, subject to judicial revi&wéra v. United State924
F.2d 948, 951 (9th Cir. 1991). “[W]here Congress has provided a process fq

processing prohibited personnel practices, other potential employee remed

ORDER GRANTING MOTION TO D ISMISS, IN PART; ORDERING
BRIEFING ON MOTION T O STAY ~4

onnel
plinary
)

y
ilities,

ction
ere it
vide
th

the

se

uch

se

Dr

es are




O 0 ~I oo g B W N =

N N NN DNNNNDNRRRRR R R R RB
O =~ o O DN (D N = O (0 00 =] ®» M DN (D DN = O

preempted.’"Mangano v. United State§29 F.3d 1243, 1246 (9th Cir 2008). “B
the CSRA and its legislative history show that Congress did not intend that
tort law operate within the interstices of the a8&&ul 928 F.2dat 842.

In determining whether the CSRA preempts a claim, the court looks tg
conduct challenged in the lawsuit to determine whether it “falls within the sg
of the CSRAs ‘prohibited personnel practicésManganq 529 F.3d at 1246f it
does the lawsuit is preempted and the CSRA’s administrative procedurdeea
employee’s only remedyd.

TheMerit Systems Protection BoardSPB’) was created by Congress
under theCSRAas a quasgjudicial government agency with the specific task ¢
adjudicating appeals of agency personnel actions for federal emplbye&£sC.
§1201let seq 5 C.F.R.8 1200.1 Generally, the MSPB is limited to review of
“adverse employment actiongtfatfall into one of five categories: (1) removal;
suspension for more than 14 days; (3) reduction in grade; (4) reduction in p
(5) a furlough of 30 days or less. 5 U.S.C. § 7512%))Sloan v. West140 F.3d
1255, 1259 (9th Cir. 1998).

3. Whistleblower Protection Act

The Whistleblower Protection ACtWRPA”) prohibits retaliation against a
employee for disclosing “any violation of any law, rule, or regulation, or . . . ¢
mismanagement, a gross waste of funds, an abuse of authority, or a substg
specific danger to public health or safety.” 5 U.S.C. § 2302(IH&leral

employees can obtain administrative and judicial review of their WPA claims.

Kerr, 836 F.30at 1053 As a general matter, WPA claims must be presented
initially to either the Office of Special Counsel (OSC) or the MSPB. 5 U.S.C
881214, 1221(a); 5 C.F.R. § 1209.2

The Whistleblower Protection Act is part of the CS&#d thus, WPA
claimsare within the exclusive original jurisdiction in the MSHrr, 836 F.3d

at 1056(quoting the D.C. Circuit, which observdtht“[u]nder no circumstance;s
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does the WPA grant the District Court jurisdiction to entertain a whistleblow
cause of action brought directly before it in the first instance”)

4. Federal Tort Claim Act

The Federal Tort Claims Act grants federal courts jurisdiction over da
claims against the United States “for injury or loss of property, or personal i
or death caused by timegligent or wrongful act or emission of any employee
the Government while acting within the scope of his office or employtnent.
28 U.S.C. 8§ 1346(b). Under the FTCA, the government may be held liable f¢
negligence “in the same manner and to the same extent as a private individ
under like circumstances.” 28 U.S.C. § 2674.

ANALYSIS

1.  Whistleblower Protection Act claim

In his first cause of action, Plaintiff asserts he is a federal employee W
reported valuable trend information regarding sa¥etiations that occurred at
Travis AFB and as a result, he was retaliated against, constantly harassed,
in a hostile work environment, wrongfully termiediand had his security
clearance placed under review, which prevented him from seekingsatikr

employmentin violation of theWPA.

er

mages
njury

of

DI

ual

ho

placed

Defendant argudsecausehere is no private right of action under the WPA

(an employee must bring a claim under the rubric of the Q%IRA because
Plaintiff's complaint does not allege exhaustion of his CSRA remedies or th
sought review from the MSPB, his WPA claisrbarred.

In his response, Plaintiff concedes he did not pursue all administrative

remediesinder the CSRA. He asks thaecause he is in the process of appea
to the MSPB, the Court to stay his Whistleblower Act claim until the
administrative process is resolv&kfendand object to Plaintiff's request for a
stay

The Ninth Circuitinstructsthata district court has discretion to stay or
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dismiss without prejudice a case within an administrative agency’s primary

jurisdiction.Davel Comma’'ns, Inc. v. Qwest Corp460 F.3d 1075, 1091 (9th Ci.

2006).A court may stay the case and retain jurisdiction or, “if the parties wo
not be unfairly disadvantaged, . . . dismiss the case withqudpre.” Id. The
factor most often considered in determining whether a party will be disadva
by dismissal without prejudice is whether there is a risk that the statute of
limitations may run on the claims pending agency resolution of threshold.iss

Id. Also, where the courstaysproceedings to give preliminary deference to ar

=

Uld

ntaged

UeS

I

administrative agencgnticipatingfurther judicial proceedings, jurisdiction should

ordinarily be retained by staying the action, rather than dismissing the
proceedingsiN. Cal. Dist. Council of Hod Carriers, Bldg. & Constr. Laborers,
AFL—CIO v. Opinskips73 F.2d 1074, 1076 (9th Cik982).In an unpublished
opinionthe Ninth Circuit examined the prejudice factor to determine whethe
claims should be dismissed or stayed for failing to exhaust administrative
remedies before tHdSPB. Toyama v. Sebeliu2009 WL 2241606*1 (Sth Cir.

N

2009).1t concluded that because there was no risk that the statute of limitations

might run on the claim, it was appropriate to dismiss the chaith®ut prejudice
Id.

Because néher party has addressed the prejudice issue or the statute
limitations questionthe Court ordesadditional briefingon this issudefore
making a determinatioon whether it should stay Plaintiff®/PA claim.

2. Constitutional Claims — Due Process, Liberty Interest

In his second cause of action, Plaintiff alleges a violation of his due pt
rights, and specifically his liberty interest. He asserts he has a liberty interes
reputation as an employee amgjuesis reputation has been damaged by
Defendant. He asserts that Defendahfavecontinued to disseminate a false a
defamatory impression about Plaintiff in regards to his termination, which h3

deprived him of similar employment with other Air Force bases around the
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Also, Defendarghaveheld his security clearance under review, which has d¢
him the opportunity to seek other similar employment.

Defendants argue the United States has not waived sovereign immun
direct constitutional claims. In his response, Plaintiff did not address Defeng
argument regarding sovereign immunity andréguestedlismissal of his
consttutional claims.

Under the doctrine of sovereign immunity, the United States “is immuli
from suit save sit consents to be sugand the terms of its consent to be sued
any court define that court’s jurisdiction to entertain the sUihited States v.
Mitchell, 445 U.S. 656, 538 €B0). Thus, sovereign immunity is jurisdictiahin
nature FDIC. v. Meyer 510 U.S. 471, 475 (1994n Meyer, the U.S. Supreme
Court held the United States did not waive its sovereign immunity for
constitutional tort claimdd. at 478;see also Roundtree vniled Sates 40 F.3d
1036 1038 (9th Cir. 1994) [I]t is pellucid that the United States cannot be s
on the theory that there has been a violation of [the plaiftdBastitutional
rights”). Additionally, the United States may not be held liable in damages f
constitutional torts of its officer€lemente v. UniteBtates 766 F.2d 1358, 136
(9th Cir. 1985).

Here Plaintiff has not alleged any facts to suggest that Ms. James
personally participated in any alleged constitutional violat8ee Taylor v. List
880 F.2d 1040, 1045 (9th Cir. 1989) (holding superviacegonly personally
liable for damages under 42 U.S.C. § 1983 when the evidence shows that t
participate in, directed, or knew of the alleged constitutional violations, and
to intervene to prevent then@}fjemente 766 F.2d at 13684 (holding aBivens
remedy is unavailable against federal officials being sued, not in their indivi

bnied
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capacity for their individual actions, but simply because of the offices they. hold)

Given that Plaintiff has not challenged the United States’ claim of sov

immunity, the Court grants Defendants’ Motion to Dismiss with respect to
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Plaintiff's constitutionaldue processlaims.
3. California Employment Law Claims
In his third and fourth causes of action, Plaintiff allelgisgermination

from employmenviolated California law prohibiting thdischargeby an

employee who has made any oral or written complaint to his employer. Cal.|Lab

Code § 6310. His termination alatlegedly violategublic policy under
California law. Cal. Labor Codg1102(b).

Defendang argue that under the Supremacy Clause of the U.S. Constitution,

the United States is not subject to state law. Also, the United States has nof waived

its sovereign immunity for state employment laws. Moreover, because federal

employees are governed by CSRA, state employment laws do not apply to disputes

between the United States and its employees.

Here, the allegations regarding the state labor law violations involve
“personnel actions” as defined by the CSRA.such, Plaintiff's California Labar
Code claims are prempted and subject to dismissal.

4. Intentional Infliction of Emotional Distress — Tort Claim (FTCA)

In his fifth cause of action, Plaintiff alleges Defendattirough its agents

and employeedreated him in a deplorable manner. The retaliation, harassment,

wrongful termination, andvithholding of Plaintiff's security clearan@legedly
constitute extreme and outrageous conduct by Defesttattcaused him severge
emotional and physical distress.

Defendang argue that Plaintiff failed tplead compliance with the FTCA’s

administrative exhaustion requirements, which are a condition of the waivel of

sovereign immunity. Because he failed to comply with the prerequisites for a tort

claim against the United States, his tort claim is barred by sovereign immunity.
In his response, Plaintiff indicated rexentlyfiled a claim under the

Federal Tort Claims Act. He asks the Court to allow him to amend his compllaint

to include the fact that he has complied with the FTCA by filing an administtative

ORDER GRANTING MOTION TO D ISMISS, IN PART; ORDERING
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tort claimand to stay the action

Although not addressed by the parties, it is questionable whether this
survives under the reasoningMangano v. United StateS29 F.3d 123 (%h Cir.
2008).In that casea parttime physician employed by the Veterans Health
Administration brought an action in district court, seeking damages against
United States under the FTCA for intentional infliction of emotional distress
intentional interference with the right to practice a lawful profession inattad
for his whistleblowing activitiedd. The Ninth Circuit held the physician’slaim
that he was unfairly terminated falls squarely within the definition of a perso
action as a “significant change in duties, responsibilities or working conditio
under the CSRA. at 1247. Ultimately, the Circuit concluded fhleysicians
FTCA claims involve personnel actions that could be challenged as prohibit
personnel practices and as such the CSRA preempted those aifhe
physiciars remedy, if any, lay withithe CSRA proceduredd.
This casas directly on point with respect to whethtte CSRA preempts
Plaintiff's FTCA claim.In addition to addressing whether this claim should b¢
stayed the parties are directed to address whether Plairf&fiGA claim should
be dismissed undé&langano

CONCLUSION
As set forth above, it is appropriate to dismisth prejudicePlaintiff's

constitutional claims and h@Balifornia Labor Codelaims The Court declines tq

rule on whether dismissal is proper for the Whistleblower Act claims and the

FTCA claim without further briefing from the pas
Accordingly,IT IS HEREBY ORDERED:
1. Defendants’ Motion to Dismiss, ECF No. 18GRANTED, in part.
2.  On or beforeluly 5, 2017 Plaintiff shall file additional briefing
addressing the request for a stay andMhaganodecision

3.  Onor beforgluly 15, 2017 Defendard shall file its responsive
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briefing.

4.  On or beforaluly 26, 2017 Plaintiff shall file any reply.

IT IS SO ORDERED. The Clerk of Court is directed to enter this Orde
andforward copies t@ounsel

DATED this22ndday ofJune 2017.

Shockey S on_

Stanley A. Bastian
United States District Court Judge
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