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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | DAVID CABALLERO-SALGADO, No. 2:16-cv-2129-EFB P
11 Plaintiff,
12 V. ORDER GRANTING IFP AND DISMISSING

COMPLAINT WITH LEAVE TO AMEND
13 | YUBA COUNTY JAIL,
14 Defendant.
15
16 Plaintiff is a county prisonggroceeding without counsel an action brought under 42
17 | U.S.C. 8§ 1983. He has filed appdication to proceed in forma pperis pursuant to 28 U.S.C.
18 | § 1915.
19 . Request to Proceed In Forma Pauperis
20 Plaintiff's application makes the showingguired by 28 U.S.C. § 1915(a)(1) and (2).
21 | Accordingly, by separate ordergticourt directs the agency haviogstody of plaintiff to collect
22 | and forward the appropriate monthly paymentghe filing fee as set forth in 28 U.S.C.
23 | §1915(b)(1) and (2).
24 . Screening Requirement and Standards
25 Federal courts must engage in a prelimyrereening of cases which prisoners seek
26 | redress from a governmental entity or officeearployee of a governmental entity. 28 U.S.C
27 | 8 1915A(a). The court must idefiyticognizable claims or disiss the complaint, or any portion
28 | of the complaint, if the complaint “is frivoloumalicious, or fails t@tate a claim upon which
1
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relief may be granted,” or “seeks monetaryakfiom a defendant who is immune from such
relief.” 1d. § 1915A(b).

A pro se plaintiff, like other litigants, must satisfy the pleading requirements of Rule
of the Federal Rules of Civil Predure. Rule 8(a)(2) “requires a complaint to include a short
plain statement of the claim showithat the pleader is entitled telief, in order to give the
defendant fair notice of what the ictais and the grounds upon which it resB&€ll Atl. Corp. v.
Twombly 550 U.S. 544, 554, 562-563 (2007) (cit@gnley v. Gibsor355 U.S. 41 (1957)).
While the complaint must comply with the “shartd plaint statement” requirements of Rule 8
its allegations must also inale the specificity required BywomblyandAshcroft v. Igbal556
U.S. 662, 679 (2009).

To avoid dismissal for failure to state a olaa complaint must contain more than “nak
assertions,” “labels and conclass” or “a formulaic reitation of the elements of a cause of
action.” Twombly 550 U.S. at 555-557. In other words, lifgadbare recitals dfie elements of
a cause of action, supported by mere conclusory statements do not sudficzd,'556 U.S. at
678.

Furthermore, a claim upon which the court gaant relief must have facial plausibility.

Twombly 550 U.S. at 570. “A claim has facial plaubty when the plantiff pleads factual

content that allows the court to draw the reabtmmference that the defendant is liable for the

misconduct alleged.’Igbal, 556 U.S. at 678. When considering whether a complaint states
claim upon which relief can be granted, tdoeirt must accept the allegations as tEregkson v.
Pardus 551 U.S. 89 (2007), and construe the compla the light most favorable to the
plaintiff, see Scheuer v. Rhodd46 U.S. 232, 236 (1974).

[11.  Screening Order

In the complaint (ECF No. 1), plaintiff naséhe Yuba County Jail as the defendant.

alleges (1) that he lost a molar tooth due to the negligertbe dfuba County Kitchen, when he

bit into a pebble or roc&f some sort while chewing his fooakhd (2) that he has been denied
medical care for an injured and very pairthuimb. For the reasons explained below, the

complaint is dismissed with leave to amend.
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First, the complaint does not identify any otaifor relief. To state a claim under 8§ 1983,

—

a plaintiff must allege: (1) the violation of adferal constitutional or statutory right; and (2) tha
the violation was committed by a persotirag under the color of state laviiee West v. Atkins
487 U.S. 42, 48 (1988Jpnes v. Williams297 F.3d 930, 934 (9th Cir. 2002). An individual
defendant is not liable on a civil rights claim unless the fatébksh the defendant’s personal
involvement in the constitutional deprivationa causal connectiontaeeen the defendant’s
wrongful conduct and the alleged constitutional deprivat®ee Hansen v. Blac85 F.2d 642,
646 (9th Cir. 1989)Johnson v. Duffy588 F.2d 740, 743-44 (9th Cir. 1978).

Second, the complaint fails to state a clairaiast the Yuba County Jail because it dogs
not sufficiently allege that platiff was injured as a result of employees acting pursuant to any
policy or custom of the County. A municipal entity or its departments is liable under sectign
1983 only if plaintiff shows that his constitonal injury was caused by employees acting
pursuant to the municipality’s policy or custoit. Healthy City Sch. Dist. Bd. of Ed. v. Dqyle
429 U.S. 274, 280 (197Monell v. New York City Dep’t of Soc. Sey¥36 U.S. 658, 691
(1978);Villegas v. Gilroy Garlic Festival Ass'®41 F.3d 950, 964 (9th Cir. 2008). Local
government entities may not be held vicariodisiigle under section 1983 for the unconstitutional
acts of its employees under @&y of respondeat superidee Board of Cty. Comm'ss.
Brown 520 U.S. 397, 403 (1997).

Third, the complaint appears to improperly jamrelated claims in a single lawsuit. The
Federal Rules of Civil Procedure do not alloal@mant to raise unrelated claims against
different defendants in a single action. Indteaplaintiff may add multiple parties where the
asserted right to relief arises out of the saraesaction or occurrence and a common question of
law or fact will arse in the actionSeeFed. R. Civ. P. 20(a)(2). Unrelated claims involving

different defendants must beought in separate lawsuits.

1 A plaintiff may properly assert multiple ctas against a single defendant. Fed. Rule
Civ. P. 18. In addition, a plaintiff may join myite defendants in onetean where “any right to
relief is asserted against them jointly, severallyndhe alternative with respect to or arising out
of the same transactioogcurrence, or series of transaos and occurrences” and “any question
of law or fact common to all defendants will &g the action.” Fed. R. Civ. P. 20(a)(2).
i
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Fourth, the allegations of negiigce are not sufficient to eslish a violation of plaintiff's
constitutional rights. Under the Eighth Ameram a prisoner must show that the defendant
acted with “deliberate indifferee” to his health or safetyrarmer v. Brennan511 U.S. 825,
834 (1994). To do so, the prisoner must estaltiahthe defendant knew of and disregarded
excessive risk to his health or safetg. at 837, 842 (knowledge can be inferred from the
obviousness of the risk). Witlegard to food, the Eighth Amendment is not implicated if pris
food fails to be “tasty or aesthcally pleasing,” buonly if inadequate “to maintain normal
health.” LeMaire v. Maassl12 F.3d 1444, 1456 (9th Cir. 1993).

Finally, the allegations fail to demonstraitat any particuladefendant responded to
plaintiff's medical or dentaheeds with deliberate indiffereman violation of the Eighth
Amendment. To succeed on an Eighth Amendrakemm predicated on the denial of medical
care, a plaintiff must establish that he ha®aous medical need and that the defendant’s
response to that need waaliberately indifferentJett v. Penner4d39 F.3d 1091, 1096 (9th Cir.
2006);see also Estelle v. Gambl29 U.S. 97, 106 (1976). A seriomedical need exists if the
failure to treat the condition could result inther significant injury or the unnecessary and
wanton infliction of pain.Jett 439 F.3d at 1096. Deliberate iffdrence may be shown by the
denial, delay or intentional interference with medical treatment or by the way in which meg
care is providedHutchinson v. United State838 F.2d 390, 394 (9th Cir. 1988).

To act with deliberate indifference, a prisafficial must both be aware of facts from

which the inference could be drawn that a substantial risk of sdraoosexists, and he must al

an

[®)

n

ical

SO

draw the inferenceFarmer v. Brennan511 U.S. 825, 837 (1994). Thus, a defendant is liable if

he knows that plaintiff faces “a substial risk of serious harmrmd disregards that risk by failing

to take reasonable measures to abatddt.’at 847. A physician need not fail to treat an inma

altogether in order to violate thiamate’s Eighth Amendment right©rtiz v. City of Imperial

Unrelated claims against different defendamust be pursued in separate laws&iee George .

Smith 507 F.3d 605, 607 (7th Cir. 2007). This rulentended “not only t@revent the sort of
morass [a multiple claim, multiple defendant] sarbdduce[s], but also to ensure that prisoners
pay the required filing fees — for the Prisotigation Reform Act limits to 3 the number of
frivolous suits or appeals thahy prisoner may file without prapment of the required fees. 28
U.S.C. § 1915(g).1d.
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884 F.2d 1312, 1314 (9th Cir. 1989). A failure to competently treat a serious medical conc
even if some treatment is prescribed, may constitute deliberate indifference in a particular
Id.

It is important to differentiate common lawgligence claims of malpractice from claim
predicated on violations oféhEight Amendment’s prohibition @fuel and unusual punishmen
In asserting the latter, “[m]ere ‘indifference,€gligence,’ or ‘medical malpractice’ will not
support this cause of actiorBroughton v. Cutter Laboratorie§22 F.2d 458, 460 (9th Cir.
1980) (citingEstelle v. Gamble429 U.S. 97, 105-106 (197&ge also Toguchi v. Chung91
F.3d 1051, 1057 (9th Cir. 2004).

Plaintiff will be granted leave to file an anmsed complaint, if he can allege a cognizal
legal theory against a proper defendant andaefft facts in support ahat cognizable legal
theory. Lopez v. Smiti203 F.3d 1122, 1126-27 (9th Cir. 2008h pang (district courts must
afford pro se litigants an opportunity to amendaorect any deficiency their complaints).
Should plaintiff choose to file an amended ctéaimd, the amended complaint shall clearly set
forth the claims and allegations against each defendant. Any amended complaint must cy
deficiencies identified above and aldhere to the following requirements:

Any amended complaint must identify as a defendant only persons who personally
participated in a substantial way in depriving him of a federal constitutional rigittnson v.
Duffy, 588 F.2d 740, 743 (9th Cir. 1978) (a persanjects another to éhdeprivation of a
constitutional right if he does att, participates inrther’s act or omits to perform an act he

legally required to do that causthe alleged deprivation).

It must also contain a captiorcinding the names of all defendantsed. R. Civ. P. 10(a).

Plaintiff may not change the nature of thist by alleging newynrelated claimsGeorge
v. Smith 507 F.3d 605, 607 (7th Cir. 2007).

Any amended complaint must be written or typedhsa it so that it is complete in itself
without reference to any earlier filed complaift.D. Cal. L.R. 220. This is because an amen
complaint supersedes any earlier filed compjand once an amended complaint is filed, the

earlier filed complaint no longers&s any function in the cas&ee Forsyth v. Humana14
5
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F.3d 1467, 1474 (9th Cir. 1997) (the “amended clanmp supersedes the original, the latter
being treated thereafter asn-existent.”) (quotind.oux v. Rhay375 F.2d 55, 57 (9th Cir.
1967)).

The court cautions plaintiff that failure to comply with the Federal Rules of Civil
Procedure, this court’s Local Rsleor any court order may resudtthis action being dismissed
SeeE.D. Cal. L.R. 110.

V. Summary of Order

Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff's request to proceed inrfoa pauperis (ECF No. 7) is granted.

2. Plaintiff shall pay the staiory filing fee of $350. All paymnts shall be collected in
accordance with the notice to the Yuba CountgrBi's Office filed conarrently herewith.

3. The complaint is dismissed with ledeeamend within 30 days. The amended
complaint must bear the docket number assigoeklis case and be titled “First Amended
Complaint.” Failure to comply with this order will result in this action being dismissed for f;
to state a claim. If plaintiffiles an amended complaint stating a cognizable claim the court v

proceed with service of procedsg the United States Marshal.

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

Dated: November 14, 2017.
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