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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JIMMY LEE BILLS, No. 2:16-cv-2137-EFB P
Plaintiff,

V. ORDER AND FINDINGS AND
RECOMMENDATIONS

E. SANCHEZ, et al.,

Defendants.

Plaintiff is a state prisoner proceedinghout counsel in an action brought under 42

U.S.C. § 1983. Defendant Gitff (“defendant”) has filed a ntion for summary judgment (ECF

No. 21) in which he argues that plaintiff failelexhaust his administrative remedies against
before bringing this suit. Rintiff has filed an opposition to the motion. ECF No. 23.
Additionally, after the motion fosummary judgment was fully briefeplaintiff filed a motion to
compel. ECF No. 25. For the reasons stated bet®gourt denies plaintiff’'s motion to comp
and recommends that defendant’s motior summary judgment be granted.

M otion to Comped

Plaintiff's motion to compel is untimely. Theourt set the scheduler discovery in an

order dated December 8, 2016. EC#: 01. Therein, it explicitly stated that discovery was tc

c. 28

him

be

completed by April 7, 2017 and that any motions necessary to compel discovery were to be filed
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by that date.ld. at 4. Plaintiff submitted his motion to compel on August 17, 20ETF No. 25
at 7. Discovery was closed months earlier jplaghtiff has not offereé reason to excuse his

failure to comply with the court’s schedulingder nor presented good cause for modification

that order. Thus, his mot to compel is deniedSee United States v. Meryill46 F.2d 458, 46%

(9th Cir.1984) (holding that pree litigants are subject toelsame rules of procedure and
evidence as those that aepresented by counsel).

M otion for Summary Judgment

l. Background

Plaintiff alleges that, on Gaber 7, 2015 and while incare¢ed at Mule Creek State
Prison, he left the prison medical line to uselththroom. ECF No. 1 at 3. He was approach
by defendant and another officer — E. Sanéhik. Sanchez questioned where he was going
unsatisfied with his answer, placed him in handculifis. Sanchez then allegedly walked him ¢
of range of the yard camera and slammed him into a \Whll. With respect to defendant,
plaintiff alleges that he failed to interveto stop Sanchez’s illegal use of forde. at 5.

. Legal Standards

A. Summary Judgment Standard

Summary judgment is appropriate when ther@mo genuine disputas to any material
fact and the movant entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a). Summary
judgment avoids unnecessary trials in cases intwthe parties do not dispute the facts relevg
to the determination of the issues in the case which there is insufficient evidence for a jury
to determine those facts in favor of the nonmov&@rawford-El v. Britton 523 U.S. 574, 600
(1998);Anderson v. Liberty Lobby, In&t77 U.S. 242, 247-50 (1988 w. Motorcycle Ass'n v.
U.S. Dep’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994). b&ittom, a summary judgment
1

! See Houston v. Lack87 U.S. 266 (1988) (establishing rule that a prisoner’s court
document is deemed filed on the date the prisdakvered the document to prison officials for
mailing).

2 Sanchez is a defendanttitis action, but he does not move for summary judgment in

this motion.
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motion asks whether the evidence presents agirifidisagreement to require submission to
jury.

The principal purpose of Rule 56 is to iselaind dispose of factually unsupported clai
or defensesCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). Thus, the rule functions
“pierce the pleadings and to assess the proofder to see whether there is a genuine need
trial.”” MatsushitaElec. Indus. v. Zenith Radio Cor@.75 U.S. 574, 587 (1986) (quoting Fed.
Civ. P. 56(e) advisory committee’s note on 1883ndments). Procedurally, under summary
judgment practice, the moving pafligars the initial rggnsibility of preseting the basis for its
motion and identifying those portions of the retdogether with affidats, if any, that it
believes demonstrate the absence @ér@uine issue of material fadCelotex 477 U.S. at 323;
Devereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir. 2001) (emda If the moving party meets
its burden with a properly supported motion, Itiieden then shifts to the opposing party to
present specific facts that show there isugee issue for trial. Fed. R. Civ. P. 56(&derson,
477 U.S. at 248Auvil v. CBS “60 Minutes 67 F.3d 816, 819 (9th Cir. 1995).

A clear focus on where the burden of proof liescathe factual issue in question is cru¢

to summary judgment procedures. Depending ochwparty bears that burden, the party see
summary judgment does not necessarily needibanit any evidence of its own. When the
opposing party would have the burden of prooaathspositive issue at trial, the moving party
need not produce evidence whiokgates the opponent’s clairSee, e.g., Lujan v. National
Wildlife Fed’'n 497 U.S. 871, 885 (1990). Rather, the mgyparty need only point to matters
which demonstrate the absence geauine material factual issu8ee Celotexd77 U.S. at 323
24 (“[W]here the nonmoving party will bear the burdgrproof at trial on a dispositive issue, 3
summary judgment motion may properly bedaan reliance solely on the ‘pleadings,
depositions, answers to interrogaes, and admissions on fild.” Indeed, summary judgment
should be entered, after adequate time for desgoand upon motion, agaire party who fails to
make a showing sufficient to establish the existenf an element essential to that party’s cas
and on which that party will bear the burden of proof at ti&de idat 322. In such a

circumstance, summary judgment must be grafisedong as whatever isefore the district
3
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court demonstrates that the stamidi@r entry of summary judgmeras set forth in Rule 56(c), i$

satisfied.” Id. at 323.

To defeat summary judgment the opposing pamingt establish a genuine dispute as to
material issue of fact. This engatwo requirements. First, thespiute must be over a fact(s) th
is material, i.e., one that makes #etence in the outcome of the cagenderson477 U.S. at
248 (“Only disputes over factsahmight affect the outcome tife suit under the governing law
will properly preclude the entry of summary judgm8ntWhether a factual dispute is material
determined by the substantive law bqgble for the claim in questiond. If the opposing party
is unable to produce evidence sufficient to estalalistquired element of its claim that party fe
in opposing summary judgment.AJ complete failure of proofoncerning an essential elemer
of the nonmoving party’s casecessarily renders allredr facts immaterial.'Celotex 477 U.S.
at 322.

Second, the dispute must be genuine. Inrdeteng whether a factual dispute is genui
the court must again focus on which party beéhe burden of proof ahe factual issue in
guestion. Where the party opposingnsnary judgment would bear therden of proof at trial o
the factual issue in dispute athparty must produce evidensafficient to support its factual
claim. Conclusory allegations, unsupported bigence are insufficient to defeat the motion.
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Ratliee opposing party must, by affida
or as otherwise provided by Rule 56, designaseifip facts that show #re is a genuine issue
for trial. Anderson477 U.S. at 24Pevereaux263 F.3d at 1076. More significantly, to
demonstrate a genuine factual dispute theemad relied on by the opposing party must be st
that a fair-minded jury “could return a vétfor [him] on the evidence presented®hderson
477 U.S. at 248, 252. Absent any such ewddhere simply is no reason for trial.

The court does not determine witness ibriitly. It believes the opposing party’s
evidence, and draws inferences nfasbrably for the opposing partysee idat 249, 255;
Matsushita 475 U.S. at 587. Inferences, howevee, ot drawn out of “thin air,” and the
proponent must adduce evidence of a factuadipate from which to draw inference&merican

Int'l Group, Inc. v.American Int'l Bank926 F.2d 829, 836 (9th Cir. 1991) (Kozinski, J.,
4
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dissenting) (citingCelotex 477 U.S. at 322). If reasonable mirdsild differ on material facts &
issue, summary judgment is inappropria®e=e Warren v. City of Carlsbabl8 F.3d 439, 441 (9t
Cir. 1995). On the other hand, the opposing partystnado more than simply show that there
some metaphysical doubt as to thaterial facts . . . . Where the record taken as a whole co
not lead a rational triesf fact to find for the nonmoving pastthere is no ‘genuine issue for
trial.”” Matsushita475 U.S. at 587 (citation omitted). tlmat case, the court must grant
summary judgment.

B. Administrative Exhaustion

The Prison Litigation Reform Act of 1995¢(teafter “PLRA”) states that “[n]o action
shall be brought with respect to prison comhs under section 1983 . . . or any other Federa
law, by a prisoner confined in any jail, s or other correctioh&acility until such
administrative remedies as are available ahmested.” 42 U.S.C. § 1997e(a). The PLRA
applies to all suits about prison lifeprter v. Nussle534 U.S. 516, 532 (2002), but a prisoner
only required to exhaust thosenredies which are “available.See Booth v. Churngs32 U.S.
731, 736 (2001). “To be available, a remedy mustvadlable as a practicatatter; it must be
capable of use; at handAlbino v. Baca747 F.3d 1162, 1171 (9th Cir. 2014) (citiBgown v.
Valoff, 422 F.3d 926, 937 (9th Cir. 2005)) (internal quotations omitted).

Dismissal for failure to exhaust should geaily be brought and determined by way of
motion for summary judgment under Rule 58he Federal Rules of Civil Procedurel. at
1168. Under this rubric, the defendant beaeshilrden of demonstrag that administrative
remedies were available and that theriff did not exhaust those remedidd. at 1172. If
defendant carries this burden, th@aintiff must “come forward wth evidence showing that the
is something in his particular case that mémeexisting and generally available administrative
remedies effectively unavailable to himld.

[11.  Analysis

Defendant argues that plaintiff failed tdhaust his administrative remedies against him

before filing this suit. Specifically, he conterttiat plaintiff failed to allege any wrongdoing

against him in the grievance filed witbspect to the Octob&, 2015 incident.
5
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The parties do not dispute thatly one grievance was filedith respect to the excessive

force incident underlying this gu In that grievance, plaiiff alleges — as he does in his
complaint — that Sanchez used excessive andcessary force against him. ECF No. 21-6 at
With respect to defendant, however, pldfrdtated only that defendant was accompanying
Sanchez as the two officers exitedwlding and encountered plaintiffd. He did not explicitly
allege that defendant gaged in any misconducld.

Prison officials denied the grievance at teesd level and identified plaintiff's claim a
“In your appeal, you allege on October 7, 20@8jcer E. Sanchez used excessive and
unnecessary force on yould. at 14. The response notes thaiiqiff's grievance alleged that
came into contact with defendant and Sanchethemlate in question, but went on to address
only Sanchez’s alleged actkl. The second level memorandum reproduces portions of an
interview between plaintiff and anvestigating officer. Thereirnhe investigator asks plaintiff
whether there were any witnesses to Sanchee’'eurce — either staff or other inmated. at
15. Plaintiff replies “[n]o otourse not. That's why Sanched diin the sallyport, so there
won’t be no witnesses.ld. The grievance appeal was deemed partially granted insofar as
appeal review was completettl. Prison officials also found, however, that there was no
violation of policy. Id. At the third level, prison official affirmed the decision rendered at the
second levelld. at 8-9.

The Supreme Court has held that:

Compliance with prison grievancegaedures, therefore, is all that

is required by the PLRA to “properly exhaust.” The level of detail
necessary in a grievance to complth the grievance procedures
will vary from system to system and claim to claim, but it is the
prison's requirements, and not the PLRA, that define the boundaries
of proper exhaustion.

Jones v. Bogkb49 U.S. 199, 218 (2007). Califorrieepartment of Corrections and
Rehabilitation regulations requir@mates to list all staff involveih the relevant incident and

describe their involvement. ECF No. 21-6 4§42 Cal. Code Regs. tit. 15, 8§ 3084.2 (a)(3). T}

regulations also provide that intea must state all facts knowndaavailable to them at the time

they submit their grievances. Cal. Cdiegs. tit. 15, § 3084.2 (a)(4). Here, the record
6
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demonstrates that plaintiff fadeto exhaust his administrativamedies against defendant. His

grievance, construed in the most liberal mannssiide, simply does notlege or offer any facts

indicating that defendant engagadnisconduct against him. plaintiff believed defendant hac
a hand in the unconstitotial acts perpetrated against hiva,was required to describe the
defendant’s involvement by way alfl facts known and available tom. His grievance plainly
failed to do this. And this is not a case wheiieqr officials overlooked thiprocedural flaw ang
expanded the scope of their reviewminclude potential misconduct on the part of defendant.
second level response specifieatttine only allegation being wgied was whether Sanchez us
excessive force. ECF No. 21-6 at 14. Defemdsonly mentioned as being present when
Sanchez and plaintiff first enco@néd each other in the yartt.

In his opposition, plaintiff argues that the thievel grievance r@ense establishes that
defendant was investigated concurrently v8@nchez. The third\el response summarizes

plaintiff's allegations as follows:

It is the appellant’s position that on October 7, 2015, Correctional
Officer (CO) E. Sanchez used excessive and unnecessary force
against him. Specifically, the apjaat recounts walking from the

yard urinals between Building &d Building 4 toward Building 2

for the morning meal program. As the appellant approached
Building 3 he came into contact with CO B. Griffith and CO E.
Sanchez. After a brief discussion with CO Sanchez, he was placed
in handcuffs and escorted to Build 2. Once in the sally port, the
appellant alleges that CO Sanchez slapped his head against the wall
before picking him up and slamming him head first on the floor. In
remedy, the appellant requests that CO Sanchez be terminated, that
criminal charges are filed, and that he receive monetary
compensation for all injuries.

ECF No. 21-6 at 8. Nothing in this sumnaattindicates that a separate claim based on
defendant’s misconduct was considered. Inst@dnost logical reading of the summation
establishes that reviewing officials did not ursdand plaintiff to be making any claim against
defendant at all. Notably, they summarizegl tblief requested against Sanchez —that he be
terminated from his position - but failed to do theedor defendant. Plaintiff also points to th
fact that the second level resperisrm indicates that defendam&s questioned during review (
the incident.ld. at 13. There is, however, no indiceatithat reviewing officials questioned

defendant for the purpose of determining whekbi®epersonally engaged in misconduct. Nor ¢
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it be the case that a prisoner automatically exisguis administrative rerdees against any staff
member that grievance investigeg choose to interview, regéeds of whether the prisoner has
offered any allegation of wrongdoingaigst that staff member.

Finally, plaintiff claims tlat relevant information iseing withheld from him by
defendant. ECF No. 23 at 2. Tim$éormation allegedly relates, part, to an interview betweer
defendant and grievance investigatdik. Plaintiff has attached a letter in which he demands
that defendant’s counsel providlam with videos of the grievae investigation, the yard on the
day in question, and a staff complaint hearifdy.at 22. Discovery in this case was to be
completed by April 7, 2017. ECF No. 11. Pldirdidemand letter is dated July 19, 2017. EC

No. 23 at 22. Plaintiff has not moved to extendalsey in this case.Further, it is far from

clear that any of the video eedce sought by plaintiff would actyahelp him show exhaustion|.

Thus, the court declines to recommend deniaedéndant’s meritoriousiotion on this basis.
See Nidds v. Schindler Elevator Corpl3 F.3d 912, 920-921 (9th Cir. 1996) (A party reques
further discovery in the face of a motion for suamnjudgment has a burden to show that the
additional discovery being sought exists and waqareclude summary judgment. A district col
does not abuse its discretion whigr@enies a request for additidrtascovery by a party that ha
not been diligent in previolysconducting discovery.).

Conclusion

Accordingly, IT IS ORDERED that:

1. Plaintiff's Motion to Compel (ECF bl 25) is DENIED as untimely; and

2. The Clerk shall randomly assign a Unitghtes District Judge to this case.

Further, IT IS RECOMMENDED that defendaatiffith’s motion for summary judgmen
(ECF No. 21) be GRANTED.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned

“Objections to Magistrate JudgeFsndings and Recommendationg=ailure to file objections
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within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

DATED: November 14, 2017.
L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




