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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | PETER BROWN, No. 2:16-cv-02285 JAM GGH
12 Petitioner,
13 V. FINDINGS & RECOMMENDATIONS
14 | ROBERT W. FOX, Warden,
15 Respondent.
16
17 | INTRODUCTION
18 Petitioner, a state prisoner peadling pro se, has filed a et for writ of habeas corpus
19 | pursuantto 28 U.S.C. § 2254. Petitionerllieimges a November 2014 decision by Governor
20 | Brown reversing the Board of Pé&ddearing’s (“BPH” or “theBoard”) decision that petitioner
21 | was suitable for parole. Pending before the ttisurespondent’s motion to dismiss on the ground
22 | that the petition fails to ragsa cognizable federal habeaail, arguing that petitioner’s
23 | challenge to the Governor’sasion finding him unsuitable for pale does not warrant federal
24 | habeas review under Swarthout v. Cooke, 562 U.S. 216 (2011). Petitioner filed an opposition
25 | arguing his due process rights werelated due to the Goveor’s decision being unsupported by
26 | “some evidence” and for a failure to providien a hearing before the Governor. The
27 | undersigned now issues the following findiragel recommendations granting respondent’s
28 | motion to dismiss.
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DISCUSSION

In a per curiam decision, the United Steepreme Court found @ihthe Ninth Circuit
erred in commanding a federal review of the stadgplication of state law in applying the “some
evidence” standard in the parakgibility habeas contextSwarthout, 562 U.S. at 220-221.

Quoting,inter alia, Estella v. McGuire, 502 U.S. 62, 61001), the Supreme Court re-affirmed

that “federal habeas corpus etldoes not lie for errors of séataw.” 1d. While the high court
found that the Ninth Circuit’s holding that Califoa law does not create a liberty interest in
parole was a “reasonable application of our cagésile explicitly not reviewing that holding),

the Supreme Court stated:

When, however, a State creates a liberty interest, the Due Process
Clause requires fair procedurés its vindication — and federal
courts will review the application of those constitutionally required
procedures. In the context of rpke, we have held that the
procedures required are minimal.

Swarthout, 562 U.S. at 220.

Citing GreenholtZ, the Supreme Court noted it hamifid under another state’s similar
parole statute that a prisoneidiaeceived adequate process”ewvi*allowed an opportunity to be
heard” and “provided a statement of the reasdmg parole was denied.” Swarthout, 562 U.S| at
220. Noting their holding therein that “[tlhe Constitution [] does not require more,” the justices
in the instances before thermophd the prisoners had “receivedesst this amount of process:
They were allowed to speak at their para@arngs and to contest the evidence against them
were afforded access to their records in advaaroe were notified as to the reasons why paroje
was denied.”_Id.

The Supreme Court was emphatic in assgrtjitlhat should have been the beginning and
the end of the federal habeamurts’ inquiry...” 1d. “It will not do to pronounce California’s
‘some evidence’ rule to be ‘a component’ of tiberty interest...”_d. at 221. “No opinion of
ours supports converting California’s ‘'somedance’ rule into a substantive federal

requirement.”_Id. at 220-221. The Ninth Citaecently noted that in light of Swarthout v.

! Greenholtz v. Inmates of Neb. Penal and Correctional Complex, 442 U.S. 1, 16 (1979).
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Cooke, certain Ninth Circuit jurisprudence haskb reversed and “there is no substantive due

process right created by Califoas parole scheme.” Roberts v. Hartley, 640 F.3d 1046 (9th

2011). Thus, there is no federal due procegairement for a “some evidence” review and
federal courts are precluded from review ofshate court’s application of its “some evidence”
standard.

Moreover, one of the petitioners_in Swantit included an inmate who was determined
suitable for parole by the BPH but which detaation was subsequently reversed by the
governor. 131 S.Ct. at 218. The Swarthout €digl not distinguish between this circumstang
and the one involving a paroledd decision denying parole oretuestion of the due process
to which a petitioner is entitled. In Swarthoug Bupreme Court noted that both petitioners |
received the requisite due preseby having been “allowleto speak at their parole hearings an
to contest the evidence against them,” and had been “afforded access to their records in g
and were notified as to the reasortsyyarole was denied.”_Id at 220.

Here, in his opposition, petitioner asserts tletoes not “challenge the parole hearing

process,” “petitioner’s due prose of being heard by the board,” or being granted parole. EC

No. 17 at 2. Petitioner only contests the Gowemreversal which cantde reviewed by this
court and should be dismissed. The Ninth Gircas made clear that “[bJecause there is no

Supreme Court precedent holdithgit a state governor must conduct a second parole hearin
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before reversing a parole board’s favorable gleni” any such habeas corpus claim “necessarily

fail[s].” Styre v. Adams, 645 F.3d 1106, 1109 (&n. 2011), citing Harrington v. Richter, —

U.S. —, 131 S.Ct. 770, 786, 178 L.Ed.2d 624[] (2013&e also Staich v. Brown, 2015 WL

8539043 (E.D. Cal. 2015) holding meritless the sangements petitioner makes here. Thus,
there is no federal due process requirementecopliating review of a governor’s decision to
overrule that of a parole board. Indeed, fedeoalts are precluded from such review as it
pertains to petitions for habeas corpus.

CONCLUSION

Pursuant to Rule 11 of the Federal Rules Governing Section 2254 Cases, this cour

issue or deny a certificate of appealability whesmiiers a final order adverse to the applicant,
3

[ must




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

certificate of appealability may issue only “if tapplicant has made a staostial showing of the
denial of a constitutional right.” 28 U.S.C. 85&%¢c)(2). For the reasons set forth in these
findings and recommendations, a substantial shgwf the denial of a constitutional right has
not been made in this case.
According, IT IS HREBY RECOMMENDED that:
1. Respondent’s motion to dismiss (ECF No. 14) be granted,;
2. The petition be dismisseddth prejudice; and

3. The District Court decline to issaecertificate oappealability.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the
objections shall be filed and served within fieen days after service of the objections. The
parties are advised that failurefiie objections within the specéd time may waive the right to

appeal the District Coud’order._Martinez v. Yist, 951 F.2d 1153 (9th Cir. 1991).

Dated: June 8, 2017

/s/ Gregory G. Hollows
UNITED STATES MAGISTRATE JUDGE




