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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | BRIAN SEABERRY, No. 2:16-cv-2310-EFB
12 Plaintiff,
13 V. ORDER
14 | NANCY A. BERRYHILL, Acting
15 Commissioner of Social Security
16 Defendant.
17
18 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
19 | (“Commissioner”) denying his application for Sugpiental Security Income (“SSI”) under Title
20 | XVI of the Social Security Act. The partiesvesfiled cross-motions for summary judgment. For
21 | the reasons discussed below, plaintiff’'s montis denied and the Commissioner’s motion is
22 | granted.
23 | I BACKGROUND
24 Plaintiff filed an application for SSI, allegirigat she had been disabled since January 22,
25 | 2012! Administrative Record (“AR at 165-170. Plaintiff's appli&tion was denied initially anf
26 | upon reconsiderationd. at 87-91, 102-108. On June 17, 2014, a hearing was held before
27
28 1 Plaintiff subsequently amended his disiagbbnset date to Jaiary 22, 2013. AR 9.
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Administrative Law Judge (“ALJ”) Lawrence Duraid. at 24-60. Plaintiff was represented b
non-attorney at the hearing, at which el a vocational expert (“VE”) testifiedd. On May 14,
2015, the ALJ issued a decision finding thatiptiff was not disabled under section
1614(a)(3)(A) of the Act. Id. at 9-19. The ALJ made the following specific findings:

1. The claimant has not engaged in subsaghainful activity since January 22, 2013, the
application date (20 CFR 416.9&tL.seq).

* % %

2. The claimant has the following severe inmpeents: hypertension, diabetes mellitus, an
diabetic neuropath{20 CFR 416.920(c)).

* % %

2 Disability Insurance Benefire paid to disabled persons who have contributed to

Social Security program, 42 U.S.C. 88 #2keq Supplemental Security Income (“SSI”) is paid

to disabled persons with low income. 42 U.S.C. 88 E2&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suiystantial gainful activity” due to
“a medically determinable physical or menitapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evalion governs eligibility for benefitsSee20 C.F.R.
88 423(d)(1)(a), 416.920 & 416.971-Bowen v. Yuckerd82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Step one: Is the claimamg@aging in substantial gainful
activity? If so, the claimant #und not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three.nibt, then a finding of not disabled is
appropriate.

Step three: Does the claimaimpairment or combination
of impairments meet or equal ampairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndtsabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w@kif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ie tinst four steps ahe sequential evaluation
process.Yuckerf 482 U.S. at 146 n.5. The Commissiobears the burdeihthe sequential
evaluation process proceeds to step fike.
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3. The claimant does not have an impairment or combination of impairments that mee
medically equals the severity one of the listed impairments in 20 CFR Part 404, Sut
P, Appendix 1 (20 CFR 404.416.920(d), 416.925 and 416.926).

* % %

4. After careful consideration dhe entire record, the undersighinds that the claimant has

the residual functional cap#gito perform light work as defined in 20 CFR 416.967(b)
except with the following limitations: heoald lift and carry 20 pounds occasionally an
ten pounds frequently; stand, walk, and sit sinre@f an eight-hour day with a sit-stan
option in 30 minute intervals at will; he needs to elevate his feet at will, when seate
inches; use of a cane for walking; occaslafimbing and stooping to knee level; never
kneeling, crouching, crawling, origlbing ladders, ropes, or s$t@ds; and may be abser
or off task 5% of the time.

* % %

5. The claimant is unable to perform gogst relevant work (20 CFR 416.965).

* % %

6. The claimant was born [in] 1964 and wasy4@rs old, which is defined as a younger
individual age 18-49, on the date #ggplication was filed (20 CFR 416.963)

7. The claimant has at least a high school etioicand is able to communicate in English
(20 CFR 416.964).

8. Transferability of job skills is not material tbe determination of disability because us
the Medical-Vocation Rules as a framework sufgparfinding that ta claimant is “not
disabled,” whether or not the claimant hasgferable job skills (See SSR 82-41 and 2
CFR Part 404, Subpart P, Appendix 2).).

9. Considering the claimant’s age, educatwwork experience, and residual functional
capacity, there are jobs that exist in sigr@fit numbers in the national economy that th
claimant can perform (20 CFR 416.969 and 416.969(a)).

* % %

10.The claimant has not been under a disabilitydefsed by the Social Security Act, sinc
January 22, 2013, the date the appiccawas filed (20 CFR 416.920(Qg)).

Id. at 11-18.
i
i
i

LI_L)_D_

ts or
ppart

N
~

ng
0

e

11°}




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Plaintiff's request for Appeals Council rew was denied on JuR9, 2016, leaving the
ALJ’s decision as the final desion of the Commissioneltd. at 1-4.

I. LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disabledibe upheld if the findings
of fact are supported by substahevidence in the record attte proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnaia3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admir69 F.3d 595, 599 (9th Cir. 1999gckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &agst, if supported by substantial evidence, 4

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence i$

more than a mere scintilla, bless than a preponderanceaelee v. Chate®4 F.3d 520, 521 (9t
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppc
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidence is susceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

1. ANALYSIS

Plaintiff argues that the ALJ erred at stepefof the sequential @luation by relying on
the vocational expert’s testimony to find that heswat disabled. Speaflly, plaintiff contends
that the ALJ failed to resolve conflicts betan the vocational expés testimony and the
Dictionary of Occupationalitles (“DOT”) as well aghe Occupational Outlook Handbook
(“O0H").

A. Relevant Legal Standards

At the fifth step, the ALJ is required tilentify specific jobs existing in substantial

numbers in the national economy that [thejrdlant can perform deite her identified
4
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limitations.” Johnson v. ShalaJ&0 F.3d 1428, 1432 (9th Cir. 1995). The ALJ must first assess
the claimant’s residual functional capacity (“RFGKhich is the most the claimant can do despite
her physical and mental limitations. 20 C.F8R116.945(a)(1). The ALJ then must consider
what potential jobs the claimant can perform given her RFC, age, education, and prior wotk
experience. 20 C.F.R. § 416.966g Terry v. Sullivard03 F.2d 1273, 1275 (9th Cir. 1990). “In
making this determination, the ALJ relies on the {@itary of Occupationdlitles], which is the
SSA'’s primary source of reliable job inforn@tiregarding jobs that exist in the national

economy.” Zavalin v. Colvin 778 F.3d 842, 845-46 (9th Cir. 2015) (quotation marks omitted).

N

In additional to the DOT, an ALJ may redy testimony from a vocational expert who
testifies about the jobs the claimant can qenfin light of her limitations. 20 C.F.R.
88 404.1566(e), 416.966(8)Jalentine v. Comm’r Soc. Sec. Admbv4 F.3d 685, 689 (9th Cir.
2009). Generally, occupational evidence providg@ vocational expert should be consistent
with the occupational inforation supplied by the DOTMassachi v. Astryet86 F.3d 1149,
1153 (9th Cir. 2007) (citing SSR 00-4p, at *4). wéver, “an ALJ may rely on expert testimony
which contradicts the DOT, but only insofar astheord contains persuasievidence to suppoyt
the deviation.” Johnson 60 F.3d at 1435.

B. Background

At the administrative hearing, the Apdsed multiple hypothetical questions to the
vocational expert. In the second question, the adked if an individuahpproaching advanced
age, with plaintiff's education, work experiene@d residual functiom&apacity, except the
limitation that the individual may be absentofirtask 5 percent of the time, could perform
plaintiff's prior work as a gas line and metespector. AR 51. The vocational expert concluded
that the need for the individual to elevatefemst at 24 inches woulareclude such workld. at
52. He explained that if an individual hadelevate his feet while tsing, it would make it
difficult for the individual to accomplish task#d. at 52-53. The ALJ claréd that the individual
only needed to be able to elevate the kgsill, not the entirdime he was sittingld. at 53-54.
Plaintiff also added that he typicalyevates his feet about 4 hours a dil.at 54. The

vocational expert concluded that the hypothetiodividual would stil be precluded from
5
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performing plaintiff's past relevant work doe the need to elevate feet at wild. at 55. He
further noted that the requirement for a cane tix wauld also be an impediment to walking o
uneven terrain, which is likely regad for inspecting gas lines. 55.

The vocational expert testified, however, that there were mthe that plaintiff could
perform, but that the number available positions would be eroded by the need to elevate fe
will for half the workday.Id. at 56. Specifically, he concludéuht plaintiff could work as an
information clerk, general office clerk, andwarvey worker, which are all light, unskilled
positions. Id. at 57-58. The ALJ followed up witlthird hypothetical, which asked the
vocational expert to assume the same factseagrtbr hypothetical, butdal the limitation that th
person may be absent or off task 5 percentetithe. The vocational expert concluded that t
person could still perform all three jobkl. at 58. The vocational expert further stated that h
testimony was consistent with the DOT, but ndtext several of the ises presented were not
addressed by the DOT. Specifically, he statatitte DOT does not address the requirement
elevated feet or being absentofirtask 5 percent of the timdd. Based on the vocational
expert’s testimony, the ALJ concluded that pléd was not disabled because there were a
significant number of jobs in the natioredonomy that plaintiff could performid. at 17-18.

C. Analysis

Plaintiff first argues that the ALJ failéd resolve a conflict between the vocational
expert’s testimony that plaintiff could perform the work as an information clerk, general off
clerk, and a survey worker, as defined by the D&ang plaintiffs RFC.ECF No. 15 at 8-11. H¢
contends that all jobs are johse characterized as light iaunder the DOT—requiring standin
and walking up to 6 hours a day—which conflict’ghthe requirement that he elevate his leg
for 4 hours a dayld.

The DOT classifies all three jobs as ligixertional level. Information Clerk, DOT
237.367-018, 1991 WL 672187; Office HelpPOT 239.567-010, 1991 WL 672232; Survey
Worker, DOT 205.367-054, 1991 WL 671725 he primary difference between light and

% The DOT refers to two of the positions“@ficer Helper” and “Sirvey Worker,” while
the vocational expert referred to these jobs aségal office clerk” antisurvey worker.” For
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sedentary work is that the foemgenerally requires a good deélwvalking or standing. SSR 83
10; 20 C.F.R. § 404.1567(b). However, jobs thatiredua great deal of sitting but with pushir
and pulling of arm-hand or lefgot controls are also tegorized as light workld. To perform
the full range of light work, the claimant mus# able to stand or walk, off and on, for
approximately 6 hours during a tgal 8 hour work day. SSR 83-10.

As a threshold matter, the ALJ did not speaifiiy find that plaintiff needed to elevate h
legs four hours a day. Instead, the ALJ's RFC determination fibatgblaintiff maintained the
ability to stand and walk for up to six hoursan eight-hour day, but would need a sit-stand

option and the ability to elevakes feet at will when sitting. AR 12. Thus, the premise of

plaintiff's argument—thaplaintiff must elewate his legs for four houesday—is absent from the

plaintif's RFC* But even assuming plaintiff hascbua limitation, the vocational expert
considered the impact that a need to eleliemtdéegs for prolonged peds would have on his
ability to work to work as an informationeck, general office clerk, and a survey worker.
Specifically, the ALJ concluded that the requiretrteat plaintiff elevate his legs 4 hours a da
would eliminate 50 percent of thealable positions for all threelps. Thus, even if plaintiff's
RFC had conflicted with the DOT'’s definition ofetbe jobs as light work, the vocational exper
addressed and resolved the conflict.

Plaintiff also contends th#tte vocational expert failed sccount for the need to use a
cane for walking. ECF No. 15 at 8, 11. Plaintifmgstaken. The vocational expert specifical
testified that “if the cane is constantly used thasn’t eliminate all lighjpbs but it eliminates a
good deal of jobs, any jobs that might requirg earrying of bulky itemsrad so forth.” AR 54.

He further testified use of cane would irdpehe ability to walk on uneven terraild. at 55.

None of the jobs identified by the ALJ requirergang bulky items or walikug on uneven terrain,.

Seelnformation Clerk, DOT 237.367-018, 1991 WL 672X83quiring worker to provide travel

information and furnish patrons with timetables and travel literature); Office Helper, DOT

239.567-010, 1991 WL 672232 (furnishes workers withacdsupplies, sorts and delivers maij

ease of reference, the court uses the jobasgprovided by the vocational expert.
* Plaintiff does not challenge the ALJ’s RFC determination.
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distributes paperwork, and package&x)rvey Worker, DOT 205.367-054, 1991 WL 671725
(contacts and interviews people at home, pladmisiness, on street, or by telephone to compile
statistical information). Accordingly, there is aconflict with plaintiff's need to use a cane for
walking and the vocational exqis testimony that plaintiftould perform these positions.

Lastly, plaintiff argues that the ALJ erredralying on testimony thatonflicted with the

Occupational Outlook Handbook (“OOH”) and O*NET. He contends that under OOH, including

its cross-references to O-NETetfob descriptions fahe three positions reflect that the positions
are more accurately categorizesisedentary, as opposed to ljgitrk. ECF No. 15 at 12-13.
He further notes that the vocational expert testiffeat an individual thatould need to have his
legs raised for 4 hours a day would haificulty performing sedentary workid. at 13.

The U.S. Court of Appeals for the Ninth Qiichas recently declined to treat the DOT
and the OOH the same. $&haibi v. Berryhill 870 F.3d 874 (9th Cir. 2017), the plaintiff argued
that the ALJ improperly relied on the vocational exgeestimate of available jobs in finding thiat
there were a significant number obp the plaintiff could performld. at 880as amended\No.

15-16849, slip op. at 16—-17 (9th Cir. Feb. 28, 2018). cbet held that the plaintiff had waived

the argument because he was represented by counsel during the administrative proceedings, b

failed to raise the issue before the ageridy. The Ninth Circuit explained:

[W]e can find no case, regulation, statute suggesting that an ALJ
must sua sponte take administrativotice of economic data in the
[County Business Patterjner the OOH. It is e that an ALJ is
required to investigate and reselany apparent conflict between
the VE's testimony and the DOT, regardless of whether a claimant
raises the conflict before thagency. But Shaibi cites to no
authority suggesting that the same is true for the CBP and OOH.
Our precedent holds, instead, that an ALJ may rely on a vocational
expert's testimony concerning thenmoer of relevant jobs in the
national economy, and need not inquire sua sponte into the
foundation for the expert's opinion.

Id. at 881 (citations omitted).
Thus, the Ninth Circuit has already rukbat the OOH and the DOT do not stand on the
same footing.SeeParis v. Berryhil] 2017 WL 4181093, at *4 (E.0Cal. Sept. 20, 2017) (citing

to Shaibito find that “the Ninth Circuit has rejected plaintif’contention that the ‘OOH stands

—

on the same footing as the DOT.” ”). Moreover, t®um this circuit haveonsistently found tha
8
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an ALJ is under no obligation tesolve a conflict deveen the vocationakeert’s testimony and
the OOH. SeeMeza v. Berryhill2017 WL 3298461, at *8 (C.D. Caug. 2, 2017) (“The ALJ
was not required to resolve anyndlicts between the OOH or O*NET.Ralomino v. Colvin
2015 WL 2409881, at *6 (C.D. Cal. May 20, 2015) {tf§ntiff has cited to no authority for the
proposition that an ALJ is bound by the OOHGgndara v. Berryhill 2017 WL 4181091, at *5
(E.D. Cal. Sept. 20, 2017) (“[P]laintiff fails fmwrovide authority for the proposition that an ALJ
mustsua spontédentify and take administrative notioéthe educational requirements in the
OOH, compare them with the VE’s hearingtieony, and determine any inconsistencies.”);
Willis v. Astrue 2009 WL 1120027 at *3 (W.D. Wash. A4, 2009) (“First, plaintiff provides
no basis for relying on a percetreonflict between the O-NEThd the VE testimony . ... SSR
00-4p and cases decided subseqteetitat ruling specifically require the resolution of conflicts
between the DOT and a VE's testimony . Plaintiff fails to provide any support for a
contention that the creation of teNET altered this requirement.\Valker v. Berryhill 2017
WL 1097171, at *4 (C.D. Cal. Mar. 23, 2017) (notihgt the “Ninth Circuit has long recognize
the primacy of the DOT,” and holding thattALJ was not required to resolve any conflict
between the VE's testimony and the OOH).

The ALJ was not obligated to resolve any conflict between the OOH or O*NET.
Accordingly, the ALJ properly relied on the vdiomal expert’s testimonio find that plaintiff
could work as an information clerk, arggal office clerk, and a survey worker.

IV.  CONCLUSION

Accordingly, it is hereby ORDERED that:
1. Plaintiff's motion for summary judgment is denied;
2. The Commissioner’s cross-motiom smmmary judgment is granted; and

3. The Clerk is directed to enter judgme the Commissioner’s favor and close the

case.
DATED: March 22, 2018. WM
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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