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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 RANDY KEITH McCORKLE, No. 2:16-cv-2368-JAM-EFB P
11 Petitioner,
12 V. FINDINGS AND RECOMMENDATIONS
13 SPEARMAN,
14 Respondent.
15
16 Petitioner is a California stateiponer proceeding pro se with an application for a writ|of
17 | habeas corpus pursuant to 28 U.S.C. § 2254M@n12, 2014, he was convicted in the Placef
18 | County Superior Court of: (1) twcounts of attempted first geee residential burglary (Pen.
19 | Code, § 459); (2) unlawful taking of a vehicle (Cal. Veh. Code 810851 (xpy&8ling an officer
20 | (Cal. Veh. Code § 2800.2)and (4) misdemeanor resistiagpeace officer (Pen. Code § 148).
21 | Petitioner raises the following claims in the instaetition: (1) there was insufficient evidence|to
22 | support the residential buagy conviction; (2) therial court erred in giing a jury instruction
23 | pursuant to CALCRIM No. 376;ma (3) the trial court abusets discretion in denying his
24 | Romerd motion and refusing to strike one or moféhis previous convictions. For the reasons
25 | stated hereafter, theft@®n must be denied.
26
27 ! petitioner entered a nmwtest plea to the charge of evading an officer.
28 2 People v. Superior Court (Romero), 13 Cal. 4th 497(Cal. 1996).
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BACKGROUND

l. ProsecutiorCase

A. Burglary at the Hernandez Residence

In the early morning hours of Novemlds, 2011, Alice Hernandez heard the back do
of her house close. She initialtyought her husband, Atancio,di&ft the residence, but he
remained in bed. Ms. Hernandez discovered#usk door unlocked and promptly locked it.

Later that morning, a police officer knocken the Hernandezes’ front door, inquired
whether they were victims of a burglary, andegkthe couple to check whether any belonging

were missing. Alice Hernandez discovered thatpuese — in which she kept her credit cards,

driver’s license, and automobile insurance camdas missing. Atanci@tind that his wallet was

missing.

B. Theft of Andrew Larsen’s Truck

At about 1:30 a.m. on November 15, 20Ahdrew Larsen woke to the sound of his
pickup truck motor starting. He peered o fiont window and witnessed someone driving
away in the truck. Larsen borrowed a roomnsatehicle and gave chase while simultaneous
contacting the Roseville Police Departmentos the stolen pickup wéing pursued by polic
units. The chase proceeded, sometimes at high spgatmCitrus Heights. There, the pickup
collided with part of a telephone pole. Theefk- whom a Roseville Rice detective described
as dressed in a black sweatshirt with a wWloig®, black pants with a red marking, and a black
beanie — opened the driver’'s door and fled the scene.

Pursued on foot by police, the thief fledom nearby backyard. Police set a perimeter
and a canine soon located petitioh&ling in the bushes in front afnearby residence. A pair ¢
gloves and a black beanie were also fourtthénbushes. Petitioner’s clothing matched the
description of the pickup truck thief. gearch of his person uncovered a cell phone, a
screwdriver, and a small metallic container vilheontained a “AAA” insurance card issued to
Alice Hernandez.

Later that morning, a resident who livedar the location where petitioner was

apprehended found a black backpack near heagarbans. She reported the find to the polic
2
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and a search of the backpack revealed AtaHeimandez’s wallet, Alice Hernandez’s purse, 3
a flashlight.

Il. Defense Case

Petitioner argued that he was a long-time drddict who, due to hignancial struggles,
had started dealing drugs. On the night of November 14, 2011, petitioner’s wife drove hin
Roseville between eleven anddnight. Petitioner stated thia¢ met a number of unnamed
individuals in a 7-11 parking Idor a drug transaction. He gatheese individuals a gram of
heroin and, in exchange, received a purse, atyallblack backpack, a ma#ic cardholder, and
flashlight from the trunk of their car.

With respect to the truck, petitioner testifitnat he had previousompleted a drug deg
with Andrew Larsen. He statedat Larsen had provided himtivkeys to the pickup truck as
collateral in the deal. After the deal in the 7-1ikp®y lot, petitioner wento retrieve the truck.

1. Trial Outcome

Petitioner was convicted of: (1) two countsattempted first degree residential burglar
(Pen. Code, § 459); (2) unlawful taking of dmde (Cal. Veh. Code §810851(a)); (3) evading 3
officer (Cal. Veh. Code 82800.2); and (4) misdenmgaesisting a peace officer (Pen. Code
§ 148). Petitioner was also alleged to havermramvictions: (1) two “stke” priors, within the
meaning of 8§ 667(b) — (i) and 1170.(8) — (d); (2) two serious li@ny priors within the meaning
of 8 667(a)(1); and (3) five prior prison termghin the meaning of § 667.5(b). While the jury
was deliberating, petitioner waivéds right to a jury trial on thprior conviction allegations. A
noted above, the jury found petitioner guiltychsirged, and the court found true the prior
conviction allegations.

V. Post-Convition Proceedings

On direct appeal, the court of appeal stgyetitioner’'s sentence for resisting an officer
and struck a one-year prior prison term ermdeament after finding that both the prison term
enhancement and a prior serious felony conwictioshancement were based on the same bur
conviction. It affirmed the judgment agat petitioner in albther respects.
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Petitioner sought review from the Califartsupreme Court. B court issued a
summary denial of his claims.

STANDARDS GOVERNING HABEAS RELIEF UNDER THE AEDPA

l. Applicable Statutory Provisions

28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death Penalty Ag

1996 (“AEDPA”), provides in relevant part as follows:

(d) An application for a writ of haas corpus on belaf a person
in custody pursuant to the judgmeofta state court shall not be
granted with respect to any clativat was adjudicated on the merits
in State court proceedings unléiss adjudication of the claim -
(1) resulted in a decision thatas contrary to, or involved
an unreasonable application of, clearly established Federal
law, as determined by thSupreme Court of the United
Statespr
(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented
in the State court proceeding.

Section 2254(d) constitutes aoftstraint on the power of a fedéhabeas court to grant
state prisoner’s application for a writ of habeas corp(seiry) Williamsv. Taylor, 529 U.S.
362, 412 (2000). It does not, however, “imply abandemnor abdication otdicial review,” or
“by definition preclude relief.”Miller El v. Cockrell, 537 U.S. 322, 340 (2003). If either prong
(d)(2) or (d)(2) is satisfied, the federal coomay grant relief based on a de novo finding of
constitutional error.See Frantzv. Hazey, 533 F.3d 724, 736 (9th Cir. 2008) (en banc).

The statute applies whenever the state court has denied a federal claim on its meri
whether or not the state court explained its reasbiastington v. Richter, 562 U.S. 86, 100
(2011). State court rejection affederal claim will be presumed to have been on the merits
absent any indication orage law procedural pringies to the contraryld. at 784-785 (citing
Harrisv. Reed, 489 U.S. 255, 265 (1989) (presumption of a merits determination when it is
unclear whether a decision appearing to rest deréé grounds was decided on another basis
“The presumption may be overcome when thereason to think some other explanation for t
state court's decision is more likelyld. at 785.
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A. “Clearly Established Federal Law”

The phrase “clearly established Federal lawg 2254(d)(1) refers to the “governing
legal principle or principles” previolysarticulated by the Supreme Couttockyer v. Andrade,
538 U.S. 63, 71 72 (2003). Only Supreme Court precedent may constitute “clearly establi
Federal law,” but courts may lod& circuit law “to ascertain wdther...the particular point in
issue is clearly established by Supreme Court precedstatshall v. Rodgers, 133 S. Ct. 1446,
1450 (2013).

B. “Contrary To” Or “Unreasonable Atication Of” ClearlyEstablished
Federal Law

Section 2254(d)(1) applies state court adjudications basen purely legal rulings and
mixed questions of law and fadRavis v. Woodford, 384 F.3d 628, 637 (9th Cir. 2003). The't
clauses of § 2254(d)(1) createo distinct exceptions tAEDPA’s limitation on relief. Williams,
529 U.S. at 404-05 (the “contraly” and “unreasonable applicationlauses of (d)(1) must be
given independent effect, anceate two categories of cases in which habeas relief remains
available).

A state court decision is “contrary to” cleadstablished federal law if the decision
“contradicts the governing law set foith[the Supreme Court’'s] casedd. at 405. This
includes use of the wrong legal rule or atiagl framework. “The addition, deletion, or
alteration of a factor in a tesstablished by the Supreme Court alsastitutes a failure to apply
controlling Supreme Court law under thentrary to’ clause of the AEDPA.Benn v. Lambert,
283 F.3d 1040, 1051 n.5 (9th Cir. 200&ke, e.g., Williams, 529 U.S. at 391, 393 95 (Virginia

Supreme Court’s ineffective assistaméeounsel analysis “contrary t&rickland® because it

added a third prong unauthorized &yickland); Crittenden v. Ayers, 624 F.3d 943, 954 (9th Ci.

2010) (California Supreme CourBatson* analysis “contrary to” federal law because it set a|

higher bar for a prima facie casedi$crimination than establishedBatson itself); Frantz, 533

3 Qrickland v. Washington, 466 U.S. 668 (1984).

4 Batson v. Kentucky, 476 U.S. 79 (1986).
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F.3d at 734 35 (Arizona court’s application of harmless error rifartetta® violation was
contrary to U.S. Supreme Court holding that such error is stalictuk state court also acts
contrary to clearly established federal law witgeaches a different result from a Supreme C
case despite materially indistinguishable fadflliams, 529 U.S. at 406, 412 1Ramdass v.
Angelone, 530 U.S. 156, 165 66 (2000) (plurality op’n).

A state court decision “unreasonably appliesieial law “if the state court identifies thg
correct rule from [the Supreme Court’s] cabasunreasonably appligsto the facts of the
particular state prisoner’s caséfllilliams, 529 U.S. at 407 08. It it enough that the state

court was incorrect in the vieof the federal habeas courtethtate court decision must be

objectively unreasonablaMgginsv. Smith, 539 U.S. 510, 520 21 (2003). This does not mean,

however, that the § (d)(1) exception is limited to applications of federal law that “reasonab
jurists would all agree is unreasonabl®\illiams, 529 U.S. at 409 (rejecting Fourth Circuit’s

overly restrictive interpretation é¢tinreasonable application” clayseState court decisions can

ourt

e

be objectively unreasonable when they interfrgireme Court precedent too restrictively, when

they fail to give appropriateoasideration and weight to thdlfbody of available evidence, and
when they proceed on thedimof factual errorSee, e.g., Williams, 529 U.S. at 397-98Mggins,
539 U.S. at 526 28 & 538Rompillav. Beard, 545 U.S. 374, 388 909 (200B)rter v.

McCollum, 558 U.S. 30, 42 (2009).

The “unreasonable application” clause permdbeas relief based on the application o
governing principle to a set dddts different from those of tlease in which the principle was
announcedLockyer, 538 U.S. at 76. AEDPA does not regua nearly identia fact pattern
before a legal rule must be appligéanetti v. Quarterman, 551 U.S. 930, 953 (2007). Even a
general standard may be apglia an unreasonable mannéd. In such cases, AEDPA
deference does not apply to the fetlecaurt’s adjudication of the claim.d. at 948.

Review under § 2254(d) is limited to the rettthat was before the state coutullen v.

Pinholster, 563 U.S. 170, 180-81 (2011). duestion at this stage is whether the state cour

® Faretta v. California, 422 U.S. 806 (1975).
6
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reasonably applied clearly establishedlieal law to the facts before itd. In other words, the
focus of the § 2254(d) inquiry is “amhat a state court knew and didd. at 182.

Where the state court’s adjudication is sethifan a reasoned opiom, § 2254(d)(1) reviey
is confined to “the state court’s aatueasoning” and “actual analysigFrantz, 533 F.3d at 738
(emphasis in original). A different rule ap@ie/here the state court rejects claims summarily
without a reasoned opinion. Richter, supra, the Supreme Court hefdat when a state court
denies a claim on the meritstwithout a reasoned opinion giiederal habeas court must
determine what arguments or theories may lsangported the state casrdecision, and subject
those arguments or theori@s8 2254(d) scrutinyRichter, 562 U.S. at 101-102.

C. “Unreasonable Determination Of The Facts”

Relief is also available under AEDPA where 8tate court predicatéts adjudication of
a claim on an unreasonable factual determination. Section 2254(d)(2). The statute explic
limits this inquiry to the evidencedhwas before the state court.

Even factual determinations that are generatiyorded heightened deference, such ag

credibility findings, are subjetb scrutiny for objective reasonableness under § 2254(d)(2).

<

—

ly

For

example, inMiller El v. Dretke, 545 U.S. 231 (2005), the Supreme Court ordered habeas relief

where the Texas court had based its denialB#tson claim on a factual finding that the
prosecutor’s asserted race neutral reasorgfi@&ng African American jurors were true.
Miller El, 545 U.S. at 240.

An unreasonable determination of facts exighere, among other circumstances, the
state court made its findings according to a @dwwrocess — for example, under an incorrect
legal standard, or where necesdargings were not made at all, ahere the state court failed
consider and weigh relevant evidericat was properly presented to §ee Taylor v. Maddox,
366 F.3d 992, 999 1001 (9th Circprt. denied, 543 U.S. 1038 (2004 Moreover, if “a state
court makes evidentiary findings without holdiadnearing and giving p&bner an opportunity
to present evidence, such findings clearly rasudt ‘unreasonable determination’ of the facts”
within the meaning of 8§ 2254(d)(2)d. at 1001; accordlunesv. Mueller, 350 F.3d 1045, 1055

(9th Cir. 2003) (state cots factual findings must be deemed unreasonable under section
7
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2254(d)(2) because “state court . . . refudedes an evidentiary hearing” and findings
consequently “were made without . . . a hearinggt. denied, 543 U.S. 1038 (2004Killian v.
Poole, 282 F.3d 1204, 1208 (9th Cir. 2002) (“stabeits could not have made a proper
determination” of facts because state couréused Killian an evidentiary hearing on the
matter”),cert. denied, 537 U.S. 1179 (2003).

A state court factual conclusion can alsashbstantively unreasonable where it is not
fairly supported by the evidenceggented in the state proceeditgge, e.g., Wiggins, 539 U.S.
at 528 (state court’s “clear factuaror” regarding contents of social service records constitut

unreasonable determination of fa&)een v. LaMarque, 532 F.3d 1028 (9th Cir. 2008) (state

court’s finding that the prosecut® strike was not racially motivated was unreasonable in light

of the record before that courBradley v. Duncan, 315 F.3d 1091, 1096 98 (9th Cir. 2002) (s
court unreasonably found that evidence of police entrapmenhsa#$icient to require an
entrapment instructiongert. denied, 540 U.S. 963 (2003).

Il. The Relationship Of § 2254(d) To Final Merits Adjudication

To prevail in federal habeas proceedingsetitioner must establish the applicability of
one of the § 2254(d) exceptions and also ralsst affirmatively establish the constitutional
invalidity of his custody under pre AEDPA standarésantz v. Hazey, 533 F.3d 724 (9th Cir.
2008) (en banc). There is no single prescritrel@r in which these two inquiries must be
conducted.ld. at 736 37. The AEDPA does not require tederal habeas cduo adopt any ong
methodology.Lockyer v. Andrade, 538 U.S. 63, 71 (2003).

In many cases, § 2254(d) analysis and direct merits evaluation will substantially ov¢
Accordingly, “[a] holding on habeasgview that a state countrer meets the § 2254(d) standar
will often simultaneously constitute a holding tha [substantive standard for habeas relief]
satisfied as well, so no second inquiry will be necessdfyantz, 533 F.3d at 736. In such cas
relief may be granted without further proceedin§ee, e.g., Goldyn v. Hayes, 444 F.3d 1062,
1070 71 (9th Cir. 2006) (finding 8§ 2254(d)(1) unreasbemaess in the state court's conclusion
that the state had proved all elemesftthe crime, and granting petitior)ewisv. Lewis, 321

F.3d 824, 835 (9th Cir. 2003) (finding 8§ 2254(d)¢hyeasonableness in the state court’s failu
8
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to conduct a constitutionally sufficient inquirytena defendant’s jurgelection challenge, and
granting petition)Williams v. Ryan, 623 F.3d 1258 (9th Cir. 2010) (finding 8§ 2254(d)(1)
unreasonableness in the state court’s refusalitsider drug addiction as a mitigating factor at
capital sentencing, and granting penalty phase relief).

In other cases, a petitioner’s entitlementeticef will turn on legal or factual questions
beyond the scope of the § 2254(d) analysis. ¢h sases, the substantive claim(s) must be
separately evaluated under a de novo standamahtz, 533 F.3d at 737. If the facts are in disp
or the existence of constitutioreiror depends on facts outside éxésting record, an evidentia
hearing may be necessaryl. at 745;see also Earp, 431 F.3d 1158 (remanding for evidentiary
hearing after finding § 2254(d) satisfied).

DISCUSSION

|. Sufficiency of the Evidence

Petitioner argues that there was insufficievitience to support himurglary conviction.

A. LastReasonedDecision

Petitioner presented this claim on dirggpe@al and it was deniexh the merits by the
Court of Appeal in a reasoned decision. Lddgcs. 1 & 2. It was then presented to the
California Supreme Court, which summarily dshit. Lodg. Docs. 3 & 4. The last reasoned

decision belongs to the Cawf Appeal which held:

Defendant argues there is insufficient evidence to support his
conviction for burglary. Specifitlg, defendant contends, “The
record does not provide evidencerfr which a reasonable trier of
fact could find beyond a reasonaldeubt that [defendant] was the
burglar.” We disagree.

When considering a challenge to the sufficiency of evidence
supporting a conviction, we mustréview the whole record in the
light most favorable to the judgmeie determine whether it contains
substantial evidence—i.e., evident®t is credible and of solid
value—from which a rational tnieof fact could have found the
defendant guilty beyond a reasonable doubB&ople v. Jennings
(1991) 53 Cal.3d 334, 364.) Even whdhe evidence of guilt is
primarily circumstantial, the standastlappellate review is the same.
(Peoplev. Holt (1997) 15 Cal.4th 619, 668 T* ‘If the circumstances
reasonably justify the [jury's]ridings, the opinion of the reviewing
court that the circumstances miglfgo be reasonably reconciled with
a contrary finding does not warrant aeesal of the judgment’ "' "].)
To succeed under a substantial evice review, the defendant must

9
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establish that no rational jury cauhave concluded as it did—it does
not matter that “the evidence coukhsonably be reconciled with a
finding of innocence or a lesser degree of crimPéople v. Hill
(1998) 17 Cal.4th 800, 84%¢e Peoplev. Hovarter (2008) 44 Cal.4th
983, 1015 [* * “An appellate court muatcept logical inferences that
the jury might have drawn frométevidence even if the court would
have concluded otherwise” ' ].)

“When, as here, a defendant is foumghossession of property stolen

in a burglary shortly after the buagy occurred, the corroborating
evidence of the defendant's actsaauact, or declarations tending to
show his guilt need only belight to sustain the burglary
convictions.” People v. Mendoza (2000) 24 Cal.4th 130, 176.)
“Possession of recently stolen property is so incriminating that to
warrant conviction there need gnbe, in addition to possession,
slight corroboration in the fornof statements or conduct of the
defendant tending to show his guiltPgople v. McFarland (1962)

58 Cal.2d 748, 754.) Corroboratingratimstances “need not be
sufficient to prove guilt by [themselves]Péople v. Moore (2011)

51 Cal.4th 1104, 1131IMpore )) and may include “[f]light, false
statements showing consciousnesguolt or as to how the property
came into defendant's possession, assuming a false name, [or]
inability to find the person froowhom defendant claimed to have
received the property....Péoplev. Taylor (1935) 4 Cal.App.2d 214,
217 (Taylor ), disapproved on other groundsPeople v. Allen
(1999) 21 Cal.4th 846, 863.) Ml when defendant makes an
explanation as to the manner in which he came into possession of
such stolen property, the question@wshether he is telling the truth

in that regard rests solely with the juryTaflor, supra, at pp. 217—
218))

With these guidelines in mind, we conclude the prosecution
presented more than enough corroborating evidence to connect
defendant to the burglary. Theigence shows that defendant led
police on a high-speed chase oraing approximately 1.3 miles
from the Hernandez residence. He was found hiding in the bushes,
wearing dark clothing, with a &tk beanie and gloves nearby. He
was carrying a screwdriver. Hesdarded a backpack containing
Atancio Hernandez's wallet, Alice Hernandez's purse, and a
flashlight in Cleghorn's backyaréie told Detective Dutto that he
was “just a stupid burglar.” On thiecord, the jury could reasonably
conclude beyond a reasonable dothdt defendant entered the
Hernandez residence with intentsieal. The jury was free to reject
defendant's explanation that aequired the Hernandezes' personal
property in a drug deal. We are mohpowered to override the jury's
reasonable conclusiorRdoplev. Sanley (1995) 10 Cal.4th 764, 793

[* © “ ‘If the circumstances reasably justify the trier of fact's
findings, the opinion of the reviewgncourt that the circumstances
might also reasonably be recondileith a contrary finding does not
warrant a reversal of the judgmerit[Citations.]' ”].) We therefore
reject defendant's challengeth® sufficiency of the evidence.

People v. McCorkle, 2015 WL 5681894, at *5-6 (Cal.App.Dist., 2015) (Lodg. Doc. 2).

10
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B. Clearly Established Federal Law

Due process requires that each essential element of a criminal offense be proven heyonc

reasonable doubtnited States v. Winship, 397 U.S. 358, 364 (1970). In reviewing the
sufficiency of evidence to support a convictiorg tuestion is “whethevjewing the evidence i
the light most favorable to theggecution, any rationaliér of fact could have found the essential
elements of the crime beyond a reasonable doulatkson v. Virginia, 443 U.S. 307, 319
(1974). If the evidence supports conflicting mefieces, the reviewing court must presume “that
the trier of fact resolved any &u conflicts in favor of the presution,” and the court must “defer
to that resolution.”ld. at 326. A jury’s credibility determation is not subjedb review during
post-conviction proceedingschlup v. Delo, 513 U.S. 298, 330 (1995) (“und#ackson, the

assessment of the credibility oftmesses is generally beyond these of review.”). The federal
habeas court determines the sufficiency of thdexce in reference to the substantive elements
of the criminal offense as defined by state lalackson, 443 U.S. at 324 n.16.

C. ObjectiveReasonbleness Under 8§ 2254(d)

The court of appeal’s determinatioratisufficient evidence supported the burglary
conviction was not unreasonable. tA&l, one of the officers o pursued the stolen pickup truck
identified petitioner as the dev. Reporter’s Transcript, Vdl.at 72-73. The officer also
testified that, when petitioner was apprehentiedyas in possession of a screw driver and a
metal container wherein Alice Heandez'’s insurance card was found. at 77. Testimony was
offered that a screw driver can adurglary tool used to defelocks or break open windowsd.
at 85. Finally, a backpack containing otkeglen items was found near the location where
petitioner was apprehendettl. at 182-84, 222-24.

Respondent argues that the cafixhis claim is petitioner'sontention that his burglary
conviction must be based on more than proaf ke possessed stolen property. There is,

however, no clearly established fealdaw specifically requiring thiseightened level of proof i

—

such cases. To the contrary, the Supreme Cositthéld “if property recdty stolen be found in
the possession of a certain pergbmay be presumed that he std, and such presumption is

sufficient to authorize the jutyp convict, notwithstanding the ggumption of his innocence.”
11
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Dunlop v. United Sates, 165 U.S. 486, 502 (1897). Moreovtre jurors in this case were
instructed pursuant to CALCRIM No. 376 that:

If you conclude that the defenddatew he possessed property and
you conclude that the property hadfact been recently stolen, you

may not convict the defendant osr@ential burglary based on those
facts alone. However, if you alfad that supporting evidence tends

to prove his guilt, then you magonclude that the evidence is

sufficient to prove he committed residential burglary.

The supporting evidence need onlydtight and need not be enough
by itself to prove guilt.You may consider how, where, and when the
defendant possessed the propedipng with any other relevant
circumstances tending to prove his guilt of residential burglary.

Remember that you may not convict the defendant of any crime
unless you are convinced that eaahtfessential to the conclusion
that the defendant is guilty ofahcrime has been proved beyond a
reasonable doubt.

Clerk’s Transcript on Appeal, Vol, at 177-78. Jurors are presumed, absent evidence to the¢

contrary, to follow their instructionsRichardson v. Marsh, 481 U.S. 200, 211 (1987). And the
was, as the court of appealihd, sufficient corroborating evidencecmnvict. For example: (1)
petitioner led police on a high-sgkehase; (2) he fled fromélcrashed truck and was found in
bushes wearing dark clothing; and (3) he wasyoag a screwdriver which could be used as a
burglary tool. Thus, this claim fails.

. InstructionalError

Petitioner argues that the trial court ermethstructing the jury under CALCRIM No. 37
(the language of which is represented in thegomey section). Specificgl] he claims that this
instruction “allowed the jury taross-reference evidence from cotwo, vehicle theft, to count
one, residential burglary.ECF No. 21 at 4.

A. LastReasonedDecision

The court of appeal denighis claim on direct appeal:

Defendant contends the trial court erred in instructing the jury
pursuant to CALCRIM No. 376. Spedatélly, defendant contends the
instruction allowed the jury to far guilt on the burglary charge from
defendant's possession of Larsénisk. We are not persuaded.

We review de novo whether jury imgttions correctly state the law.
(People v. Posey (2004) 32 Cal.4th 193, 218When reviewing a
claim that the court's instructiomgere misleading or ambiguous, we
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inquire whether there is a reasonable likelihood the jury
misunderstood and misapplied the instructiodModfe, supra, 14
Cal.4th at p. 1140.) We consideetimstructions as a whole and the
entire record of trial, inclding the arguments of counsdbegple v.
Lopez (2011) 198 Cal.App.4th 698, 70Bdpez ).) “We assume that
the * “ ‘jurors [were] intelligent persons and capable of understanding
and correlating all jurynstructions ... give.’ [Citation.]” [Citation.]'
[Citation.] Instructions should beterpreted, if possible, to support
the judgment rather than defeaif ithey are reasnably susceptible

to such interpretation. [Citation.]Tiid.)

We perceive no reasonable likelihaiet the jury misunderstood or
misapplied CALCRIM No. 376. The juryas separately instructed

on the elements of burglary and unlawfully taking a vehicle. The jury
was also instructed that, “[e]achtbl counts charged in this case is

a separate crime. You must considach count separately and return

a separate verdict for each one.” The prosecutor's closing arguments
made clear that defendant's passen of recently stolen property
from the Hernandez residence,upted with other corroborating
evidence, constituted circumstantial evidence of burglary.

There is nothing in the record tsuggest that the jury viewed
CALCRIM No. 376 as an invitath to “mix and match” the
evidence, borrowing evidence of onéw to infer guilt of another.

If anything, CALCRIM No. 376 reducehke risk of juror confusion.
As thelLopez court observed, “CALCRIM N. 376 cautions the jury
against inferring guilt based sbleupon a defendant's conscious
possession of recently stolen goodswould be unreasonable and
illogical for the jury to construe this instruction to also permit it to
infer guilt on a burglary charge, because a defendant possessed
property stolen during a completetiifferent theft. * “We credit
jurors with intelligence and conon sense [citation] and do not
assume that these virtues will adan them when presented with a
court's instructions. [Citations.]” [Citation.]’ "LEpez, supra, 198
Cal.App.4th at p. 710.) There is natgiin the recordo suggest that
the jury misunderstood or sapplied CALCRIM No. 376. We
therefore reject defendant'sich of instructional error.

McCorkle, 2015 WL 5681894, at *6 (Lodg. Doc. 2).

B. Clearly Established Federal Law

Jury instructions are generally matterstaite law and, as such, federal courts are boJ
by a state appellate court’s determination thaaréicular instruction was warranted under stat
law. See Bradshaw v. Richey, 546 U.S. 74, 76 (2005) (“We havepeatedly held that a state
court's interpretation of stateNaincluding one announced on diteppeal of the challenged

conviction, binds a federal court gitj in habeas corpus.”). In order to warrant federal habe

condemned, but must violate sodhge process right guaranteedtbg fourteenth amendment.”
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Cupp v. Naughten, 414 U.S. 141, 146 (1973) (internal quaias omitted). A challenge to a trig
court’s jury instructions iseviewed under the standard€Brecht v. Abrahamson, 507 U.S. 619,
637 (1993) — that is, whether the@rhad a “substantial and injous effect in determining the
jury’s verdict.” See Californiav. Roy, 519 U.S. 2, 5 (1996).

C. ObjectiveReasonbleness Under 8§ 2254(d)

The court of appeal’s rejection of this alawas not unreasonablds it noted, the jury
was instructed that “[e]ach tiie counts charged in this cas@iseparate crime. You must
consider each count separately agttirn a separate verdict forobeone.” Clerk’s Transcript on
Appeal, Vol. |, at 183. Moreover, CALCRIM No. 3W&rns jurors not to infer guilt based solg
on a defendant’s knowing poss@&n of stolen gooddd. at 177-78. And, again, juries are
presumed to follow their instruction84arsh, 481 U.S. at 211. Theren® record evidence that
the jury ignored the trial court’s instructionsdaconcluded that possessiof Larsen’s truck wag
sufficient to prove that petitionéurglarized the Hernandez residencThis claim should also b
denied.

1l. Denial of Romero Motion

Finally, petitioner argues th#te trial court abused its discretion in denyingRomero
motion and refusing to strike one or re®f his prior strike convictions.

A. Last Reasoned Decision

The court of appeal denighis claim on direct appeal:

Next, defendant contends the ltriourt abused its discretion in
denying his motion to strike oner more of his prior strike
convictions. We disagree.

Section 1385 gives the trial cowtithority, on its own motion or
upon application of the prosecutidand in furtherance of justice,”
to order an action dismissed. {885, subd. (a).) In Romero, the
California Supreme Court held thatrial court may use section 1385
to strike or vacate a prior strike for purposes of sentencing under the
“Three Strikes” law, “subject, howey, to strict compliance with the
provisions of section 1385 and toview for abuse of discretion.”
(Romero, supra, 13 Cal.4th at p. 504.) Thustrial court's “failure to
dismiss or strike a prior conviom allegation is subject to review
under the deferential abuse dfscretion standard.”Pgople v.
Carmony (2004) 33 Cal.4th 367, 37€&rmony ).)

14
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In ruling on a Romero motion, the tr@ourt “must consider whether,

in light of the nature and circumstances of his present felonies and
prior serious and/or violent felormpnvictions, and # particulars of

his background, character, and pests, the defendant may be
deemed outside the scheme's spirit, in whole or in part, and hence
should be treated as though he hatipreviously been convicted of
one or more serious ard/violent felonies.” People v. Williams
(1998) 17 Cal.4th 148, 16W{lliams).)

Dismissal of a strike is a departure from the sentencing norm.
Therefore, in reviewing a Romedecision, we will not reverse for
abuse of discretion unless the defant shows the decision was “so
irrational or arbitrary that no reaisable person could agree with it.”
(Carmony, supra, 33 Cal.4th at p. 377.) Reversal is justified where
the trial court was unaware of its distton to strike a prior strike or
refused to do so for impermissible reasolt.dt p. 378.) But where
the trial court, aware of its discretion, “ ‘balanced the relevant facts
and reached an impatrtial decisiorconformity with the spirit of the
law, we shall affirm the trial court's ruling, even if we might have
ruled differently in the first instance’ [citation].” (Ibid.)

Defendant contends the trial couriléd to give due consideration to
the nonviolent nature of the curreftenses. However, the fact that
the current offenses were nonwot does not mandate the granting
of a Romero motion.See People v. Sirong (2001) 87 Cal.App.4th
328, 344 [reversing order granting Romero motion based on
nonviolent nature of current offense because “the nonviolent or
nonthreatening nature of the felony cannot alone take the crime
outside the spirit of the law”kee also People v. Poslof (2005) 126
Cal.App.4th 92, 108-109 [even though current crime of failing to
register as sex offender was nonvid)eenial of the Romero motion
was not an abuse of discretiorffeople v. Gaston (1999) 74
Cal.App.4th 310, 321Gaston ) [although current ame of car theft
was “not as serious as many felesi’ it was “far from trivial].)
Furthermore, defendant's current offenses, though nonviolent, were
nonetheless quite seriousd.(at p. 315;see also § 1192.7, subd.
(c)(18).) Defendant broke into tieernandez residence in the middle
of the night, stole a truck,nd led police on a high-speed chase
through Citrus Heights. Though no one was hurt, defendant
endangered his victims and an entaenmunity. Thus, the fact that
defendant's current offenses reenonviolent does not take him
outside of the spirit of the Three Strikes law.

Defendant also argues that tieal court failed to give due
consideration to the fact that psor strike convictions “took place

in 2000 and 1996, and are thus remoteéme.” However, defendant
was in prison from 2000 throud®08. He was convicted of second
degree burglary in 2009 and sent back to prison. He committed the
current offenses within months of his release. As the trial court
observed, “on each one of the times he committed the previous
offenses, he was on parole probation and was on parole or
probation when he committed this offense.” On this record,
defendant can hardly be said to have been crime free, and his prior
strike convictions cannot be considered “remot&de (Williams,
supra, 17 Cal.4th at p. 163 [13 yedrstween prior and current felony
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“not significant” because the defendant did not refrain from criminal
activity]; Peoplev. Philpot (2004) 122 Cal.App.4th 893, 90Beople
v. Humphrey (1997) 58 Cal.App.4th 809, 813.)

Defendant also argues that the taaurt failed to fully consider his
drug addiction. “However, drug adtien is not necessarily regarded

as a mitigating factor when aiminal defendant has a long-term
problem and seems unwilling to pursue treatmer®éogple v.
Martinez (1999) 71 Cal.App.4th 1502, 1511.) Here, the record
indicates that defendant, age 36, has been abusing drugs since he was
a teenager. Although defendant appé¢atsave participated in some
form of mandatory drug counseling aguvenile, thes is nothing in

the record to suggest that he has ever sought treatment for drug
addiction, despite his history of druglated offenses. On this record,
the trial court could reasonablyrec@ude that defendant's prolonged
drug abuse, and his failure to sedatment for more than 20 years,
suggest that his prospects fehabilitation are bleakGaston, supra,

74 Cal.App.4th at p. 322; Martinez, supra, at p. 158dalsoInre
Handa (1985) 166 Cal.App.3d 966, 973-974 [‘Drug use or drug
addiction at the time of an offemss an example of a disputable
factor in mitigation. The sentemg court may find that drug use did

not significantly affect the defendant's capacity to exercise judgment
or, in the case of an addiction loihg standing, that the defendant
was at fault for failing to taksteps to break the addiction].)

Relying onPeople v. Howard (1993) 17 Cal.App.4th 99%Hpward

), defendant also argues that the trial court improperly considered
“the fact that he testified falsely in front of the jury.” In Howard, the
Court of Appeal held that “wheimposing an aggravated sentence
on the ground the defendant coitied perjury at trial, the
sentencing court is constitutionaltequired to make on-the-record
findings as to all the elements of a perjury violatiohd” &t p. 1001.)
Howard found the trial court faildd make the required findings, but
deemed the error harmless beyond a reasonable doubt because, given
the conflicting testimony at trialthe court's own conclusion that
there was perjury ... could only halbkeen based on a finding that
Howard had been untruthful. There was no other basis for rejecting
his testimony.” (d. at p. 1005.)

Unlike the present case, Howanvolved a discretionary sentencing
choice which required a statementrefisons and resulted in the
imposition of an aggravated sentencédoWard, supra, 17
Cal.App.4th at p. 1005.) By contrasthe Three Strikes law does

not offer a discretionary sentencioboice, as do other sentencing
laws, but establishes a sentencingureement to be applied in every
case where the defendant has attleas qualifying strike, unless the
sentencing court “conclude[s] theat exception to the scheme should
be made because, for articulable reasons which can withstand
scrutiny for abuse, this defendant should be treated as though he
actually fell outside the Tkee Strikes scheme.” ’ 'Garmony, supra,

33 Cal.4th at p. 377.) Moreovelsection 1385, subdivision (a),
requires trial courts to state reas for granting a motion to strike
[citations], but not for declining to strike a strikePepplev. Zichwic
(2001) 94 Cal.App.4th 944, 960.) Hetbe court did not aggravate

or enhance defendant's sentencenvit decided that defendant did
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not fall outside the Three Strikes law. The court was not required to
state its reasons for maintaigi the status quo although, having
chosen to do so, it was requiredrédy on legitimate reasons. Case
law establishes that a trial court may legitimately rely on the
defendant's perceived untruthfulnesdstrial as a basis for drawing
negative inferences about hisharacter and prospects for
rehabilitation.” People v. Redmond (1981) 29 CaBd 904, 913.) In

light of these considerations, veenclude that the trial court was
entitled to rely on defendant's perceived untruthfulness at trial, and
was not required to make express findings on the elements of perjury.
Finally, defendant observes he “wdugtill get a lengthy sentence if
the court struck one of the priors and a determinate sentence for
residential burglary were doubleddefendant's observation, while
arguably true, amounts to an invitatifor us to second guess the trial
court and substitute our own opinion as to leniency, which we cannot
do. Williams, supra, 17 Cal.4th at pp. 158-161.) There is no
indication the trial court failed to consider any of the mitigating
factors presented in connectiaith defendant's Romero motion.
Accordingly, we conclude themwas no abuse of discretion.

McCorkle, 2015 WL 5681894, at *6—8 (Lodg. Doc. 2).

B. Clearly Established Federal Law

“In conducting habeas review, a federal ¢asitimited to deciding whether a convictior
violated the Constitution, laws, or treaties of the United Stateselle v. McGuire, 502 U.S. 62,
67-68 (1991)(internal citations omitted). And, generally, a challenge to a state court's app
of state sentencing laws does gite rise to a federal quasn cognizable on federal habeas
review. See Lewisv. Jeffers, 497 U.S. 764, 780 (1990). To assedognizable federal habeas
claim based on a state court sentencing erroapaas petitioner mudemonstrate that the
sentencing error was “so arbitraoy capricious as to constitué® independent due process or
Eighth Amendment violation.’"Richmond v. Lewis, 506 U.S. 40, 50 (1992).

C. ObjectiveReasonbleness Under 8§ 2254(d)

This claim must be rejected because thigttmust defer to the state court of appeal’s
interpretation of state lawSee Bradshaw, 546 U.S. at 76 (“We havepeatedly held that a state
court's interpretation of stateNaincluding one announced on diteppeal of the challenged
conviction, binds a federal court git in habeas corpus.”). Hetbg state court held that there
was no abuse of discretion in the trial court’s denial of petitiofarigero motion. The absencs
of a state law error necessanilsecludes an analysis of whether such error was “arbitrary or

capricious.” Finally, petitioner nyanot attack the denial of hikomero motion in a federal
17
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habeas petition simply by stating that the dewiolated his fedetalue process rightsSee
Langford v. Day, 110 F.3d 1380, 1389 (9th Cir. 1996)(a petitidmeay not . . . transform a stat
law issue into a federal one merely by assg a violation of due process”).

CONCLUSION

For all the reasons explained above, the statea<alenial of petibner’s claims was not
objectively unreasonable within the meanin@8fU.S.C. § 2254(d). Accordingly, IT IS
HEREBY RECOMMENDED that the petition fevrit of habeas corpus be denied.

D
]

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatiagas,/ reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tiyht to appeal the Distt Court’s order.
Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir.
1991). In his objections petitionsray address whether a certifieatf appealabity should issueg
in the event he files an appeal of the judgment in this caseRule 11, Rules Governing Secti

2254 Cases (the district court misgue or deny a certificate appealability when it enters a

final order adverse to the applica~*
DATED: November 29, 2018. WW
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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