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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

KARIMI SUTTON, No. 2:16-cv-2369-KIM-EFB P
Plaintiff,
V. FINDINGS AND RECOMMENDATIONS

G. GEISSNER, et al.,

Defendants.

Plaintiff is a state pris@r proceeding without coundéh an action brought under 42
U.S.C. § 1983. Currently pending is defendantotion for summaryudgment wherein they
argue that plaintiff failedo exhaust his administrative remedoegore filing this suit. ECF No.
28. Plaintiff has filed an opposition thereto (ECF No. 37) and defendants have filed a repl
No. 38).

After review of the pleadings and, for thasens discussed below, the court conclude
that defendants’ main should be granted.

1
1

! plaintiff was, for a timerepresented by attorney Ma&rossman. Mr. Grossman was
granted leave to withdraw on January 14, 2020F EG. 35. Plaintiff has been proceeding pr
se since that time.
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Legal Standards

A. SummaryJudgment

Summary judgment is appropriate when thef@@sgenuine disputas to any material
fact and the movant is entitledjtadgment as a matter of lawFed. R. Civ. P. 56(a). Summary
judgment avoids unnecessary trimxases in which the parties do not dispute the facts reley
to the determination of the issues in the case which there is insufficient evidence for a jury
to determine those facts favor of the nonmovantCrawford-El v. Britton 523 U.S. 574, 600
(1998);Anderson v. Liberty Lobby, In&77 U.S. 242, 247-50 (1988 w. Motorcycle Ass’n v.
U.S. Dep’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994t bottom, a summary judgment

motion asks whether the evidence presents a muffidisagreement to require submission to a

jury.

The principal purpose of Rule 56 is to iselaind dispose of factiyaunsupported claims
or defensesCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). Thus, the rule functions
“pierce the pleadings and to assess the proofder to see whether there is a genuine need
trial.”” MatsushitaElec. Indus. v. Zenith Radio Cor@.75 U.S. 574, 587 (1986) (quoting Fed.
Civ. P. 56(e) advisory committee’s note on 1883 ndments). Procedurally, under summary
judgment practice, the moving paligars the initial rggnsibility of preseting the basis for its
motion and identifying those portisrof the record, together widffidavits, if any, that it
believes demonstrate the absence @ér@uine issue ahaterial fact.Celotex 477 U.S. at 323;
Devereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir. 2001) (en banc). If the moving party me
its burden with a properly supported motion, the burden then shifts to the opposing party t
present specific facts that show there isugee issue for trial. Fed. R. Civ. P. 56(&derson,
477 U.S. at 248Auvil v. CBS “60 Minutes’67 F.3d 816, 819 (9th Cir. 1995).

A clear focus on where the burdenpobof lies as to the factugsue in question is cruci
to summary judgment procedurd3epending on which party bears that burden, the party se
summary judgment does not necessarily needibanit any evidence of its own. When the
opposing party would have the burden of prooaathspositive issue at trial, the moving party

need not produce evidence whitkgates the opponent’s clairSee, e.g., Lujan v. National
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Wildlife Fed’'n 497 U.S. 871, 885 (1990). Rather, the mgyparty need only point to matters
which demonstrate the absence geauine material factual issu8ee Celotexd77 U.S. at 323
24 (“[W]here the nonmoving party will bear the burdgrproof at trial on a dispositive issue, 3

summary judgment motion may properly bedaan reliance solely on the ‘pleadings,

depositions, answers to interrogatories, and asions on file.”). Summry judgment should bé

entered, after adequate time for discovery ammhupotion, against a party who fails to make @
showing sufficient to establish the existencamielement essential tioat party’s case, and on
which that party will bear thiburden of proof at trialSee idat 322. In such a circumstance,
summary judgment must lgganted, “so long as whater is before the distt court demonstrate
that the standard for entry simmary judgment, as set forthRule 56(c), is satisfied.ld. at
323.

To defeat summary judgmenetiopposing party must establia genuine dispute as to ¢
material issue of fact. This engatwo requirements. First, thespiute must be over a fact(s) th
is material, i.e., one thatakes a difference in the outcome of the c#s®erson477 U.S. at
248 (“Only disputes over factsahmight affect the outcome tfe suit undethe governing law
will properly preclude the entry of summary judgment.”). Whether a factual dispute is mat
determined by the substantive law bBqgble for the chim in question.ld. If the opposing party
is unable to produce evidence suffidi¢o establish a required elem@nits claim that party fails
in opposing summary judgment.AJ complete failure of proofoncerning an essential elemer
of the nonmoving party’s casecessarily renders allrar facts immaterial.'Celotex 477 U.S.
at 322.

Second, the dispute must be genuine. Inrdeteng whether a factual dispute is genui
the court must again focus on which party beéhe burden of proof ahe factual issue in
guestion. Where the party opposing summary judgment would bear the burden of proof a
the factual issue in dispute attparty must produce evidensafficient to support its factual
claim. Conclusory allegations, unsupported bigence are insufficient to defeat the motion.
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Ratliee opposing party must, by affida

or as otherwise provided by Rule 56, designaseifip facts that show #re is a genuine issue
3
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for trial. Anderson477 U.S. at 24PDevereaux263 F.3d at 1076. More significantly, to
demonstrate a genuine factualite the evidencelied on by the opposing party must be suc
that a fair-minded jury “codl return a verdict for [himdn the evidence presentedXhderson
477 U.S. at 248, 252. Absent any such evide¢ners simply is noeason for trial.

The court does not deternainvitness credibility. Ibelieves the opposing party’s
evidence, and draws inferences nfasbrably for tle opposing partySee idat 249, 255;
Matsushita 475 U.S. at 587. Inferences, howevee, ot drawn out of “thin air,” and the
proponent must adduce evidenceadactual predicate from which to draw inferencamerican
Int’'l Group, Inc. v.American Int'l Bank926 F.2d 829, 836 (9th Cir. 1991) (Kozinski, J.,
dissenting) (citingCelotex 477 U.S. at 322). If reasonable minds could differ on material fa
issue, summary judgmerstinappropriate See Warren v. City of Carlsbabl8 F.3d 439, 441 (9t
Cir. 1995). On the other hand, the opposing partystndo more than simply show that there
some metaphysical doubt as to thaterial facts . . . . Wheredrecord taken as a whole could
not lead a rational trier of fact to find foretlnonmoving party, there i ‘genuine issue for
trial.”” Matsushita475 U.S. at 587 (citation omitted). tlmat case, the court must grant
summary judgment.

B. AdministrativeExhaustion

The Prison Litigation Reform Act of 1995 (learfter “PLRA”) states that “[n]Jo action
shall be brought with respect to prison comshs under section 1983 . . . or any other Federa
law, by a prisoner confined in any jail, prs or other correctiohacility until such
administrative remedies as are available ahmested.” 42 U.S.C. § 1997e(a). The PLRA
applies to all suits about prison lifeprter v. Nussle534 U.S. 516, 532 (2002), but a prisoner
only required to exhaust thosenedies which are “available.See Booth v. Churngs32 U.S.
731, 736 (2001). “To be availableremedy must be available apractical matter; it must be
capable of use; at handAlbino v. Baca747 F.3d 1162, 1171 (9th Cir. 2014) (citiBgown v.
Valoff, 422 F.3d 926, 937 (9th Cir. 200%ternal quotations omitted).

Dismissal for failure to exhaust should geaiky be brought and dermined by way of a

motion for summary judgment under Rule 56he# Federal Rules of Civil Procedurel. at
4
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1168. Under this rubric, the defendant beagshilrden of demonstrag that admiistrative
remedies were available and that themiff did not exhausthose remediedd. at 1172. If
defendant carries this burden, th@aintiff must “come forward wth evidence showing that the
is something in his particular case that mtémeexisting and generalfvailable administrative
remedies effectively unavailable to himid. If, however, “a failure t@xhaust is clear on the
face of the complaint, a defendant magva for dismissal under Rule 12(b)(6)d. at 1166.
Analysis
Plaintiff alleges that defendants Geissaied Guzman used excessive force against hi
when they attempted to confiscate his shoesiarttle aftermath of thatse of force, were
deliberately indifferent to hiserious medical needs. ECF.Noat 8-17. Defendants have
offered the declaration of D. Espinoza, appeals coordinator for High Desert State Prison (
this incident is allegetb have occurred), in conjunction witheir motion. Espinoza states tha
during the time period relevant tois — March 3, 2015 (when tivecident is alleged to have
occurred) to September 23, 2016 (whmaintiff initiated this suit}- plaintiff filed five inmate
grievances. ECF No. 28at 4. These are:
e HDSP-D-15-00880 — screened out on init&tiew and not regomitted for second
level review
e HDSP-D-15-00881 — granted in part on irdit@view and not resubmitted for secon
level review
e HDSP-D-15-00882- granted infqpan initial review andot resubmitted for second
level review
e HDSP-D-15-01267 — bypassed filstel review and grantad part at second level
review
e HDSP-D-15-01404 — screened out twicedaplicative of HDSP-D-15-01267 and ng
resubmitted thereafter.
Id. at 4-5.
Additionally, defendants havellsmitted the declaration of Spaich, Acting Chief of the

Office of Appeals, who states that plaintiffesnitted two third level grievances against the
5
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current defendants: HDSP-14-03674 and HDSR1Z67. ECF No. 28-5 at 3. Both were
rejected on procedural groundsd. at 3-4, 110-11.

Of the foregoing grievances, defentlastate that HDSP-D-15-00880, HDSP-D-15-
00881, HDSP-D-15-00882, HDSP-D-15-01267, andSRED-15-01404 contain allegations
relevant to this suit. A reviewf those documents (attachedeakibits to the declarations of
Espinoza and Spaich) appg#&o confirm that claim. Of those grievances, two were screened
and not accepted for review - HDSP-D-A8880 and HDSP-D-15-01404 — and thus do not
exhaust plaintiff's claims. The remaig three - HDSP-D-100881, HDSP-D-15-00882, and
HDSP-D-15-01267 — were each granted in part.

In HDSP-D-15-00881 it was found that defendamad acted appropriately during the
relevant use of force, but plairtef appeal was granted to the extéhat: (1) his request to have

all of his “ADA appliances returned to [him]” wagranted and (2) plaint$ request to be free

from retaliatory actions and reprisalse to his disability was grantédECF No. 28-4 at 13. The

decision advised plaintiff thaf,he was dissatisfied, he caludppeal to the second level by
following the directions on thieack of his CDCR-602 formld. Per the declaration of Espinoz
plaintiff did not elect to do so.

In HDSP-D-15-00882, plaintiff received a fitevel response which indicated that a
review of the allegations agst defendants had been contgteand forwarded for further
administrative reviewld. at 23. The grievance was grantedh® extent that: (1) the appeal
inquiry was completed; and (2)gphtiff's request to be free fronetaliatory actions and reprisal

due to his disability was grantett. at 23-24. The first level sponse advised plaintiff that

2 HDSP-14-03674 was rejected three timEgst for missing necessary supporting
documents, then because it contained unreldwedments, and finally because the issue undg
appeal had been resolved gtravious level. ECF No. 28-4 at 3-4. By contrast, HDSP-15-0]
was rejected only once as untimelg. at 4.

3 A review of the documentation relextao HDSP-14-03674 finds no mention of
defendants of the excessive foneeident. ECF No. 28-5 at 9-47.

4 To be clear, the reviewing official alsound that “there was no ewdce to suggest tha
[plaintiff was] subject to any reliatory actions, reprisals or disorination.” ECFHNo. 28-4 at 13
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proper exhaustion would require him to appba decision fonard to the second and,
potentially, third level of reviewld. at 24. Per the declarationB§pinoza, plaintiff failed to
appeal this grievance todlsecond level of review.

Finally, grievance HDSP-D-161267 was granted in padt the second level of review
the extent that an investigai of plaintiff's allegéions against defendants would be opened
internal affairs.1d. at 34. It affordegblaintiff no other relief and adsed him that, if he wished
appeal, he should submit his appgalto the third level of reviewld. Subsequently, plaintiff
was advised via a “memoranduhiat his allegations had beewaluated, an unspecified
violation of CDCR policy was detmined to have occurred, atitht California law precluded
dissemination of any fumner information regarding the investigatioil. at 54. Plaintiff was

advised that the response did notitior restrict the availabilitpf further relief via the inmate

appeals procesdd. It also advised that “[w]ith the rendeg of a decision at the Third Level of

Review your administrative remedi will be considered exhaustedd. Plaintiff submitted
HDSP-D-15-01267 for third level resiv, but it was rejected as untely. ECF No. 28-5 at 49.
Plaintiff was advised heotild separately appeal that rejection/cancellatidn.There is no
record of plaintiff filing a separate appeal.

In his opposition, plaintiff advances three argumeikisst, he contends that he was ne
served with the motion. Thabwotention is belied by the declatiattached to defendants’ rep
which indicates that: (1) a copy of the motionsvegrved on plaintiff gounsel on November 1,
2019 when it was filed on the court’s electronim§ system (at which e plaintiff was still
represented by counsel); and é&copy of the matin was served on plaintiff personally on
February 20, 2020. It was, as defendants pointpbaitiff’'s responsibilityto request the paper
from his counsel — either during the time he wabkrepresented or during the month that elap
between counsel being relieved andimiiff submitting his oppositionSeeECF Nos. 35 & 37.
1

® Plaintiff had requested moiaey compensation, danvestigation into defendants that
resulted in their disciplinena for CDCR to ensure he wouldbt suffer discrimination due to
disability or be physically attked. ECF No. 28-4 at 33.
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And there can be no doubt that plaintiff was a#iat a motion for summary judgment had be¢en

filed. On December 12, 2019, he filed a motioneeiension of time to respond to defendantd
motion for summary judgment. ECF No. 31. Thrattion was filed pro se while plaintiff was
still represented by counsel and, consequently;ldr& was directed to disregard that filing.
ECF No. 33. Nevertheless, it denstrates that plaintiff had actual notice and adequate time|to
request a copy of defendants’ tiom from his then-counsel. bBny event, the thrust of
defendants’ motion was a simmlae and obviously clear to plaiffifrom his opposition: that he
did not exhaust his administrativemedies prior to filing this s That plairiff understood the
basis for the motion is demonstrated by his argnits, discussed below, that he did exhaust
administrative remedies. Thus, the court cotketuthat offering plaiirff additional time to
submit an amended opposition would not be useful.

Second, plaintiff argues that he did, in faothaust. By way oévidence he points to
responses he receivedi®SP-D-15-01267. As notexlipra plaintiff received a second level
response that partially grantdds grievance and memorandum advising him of the broad
conclusions of the investigatianto his allegations againstféeadants. Both documents are
attached to plaintiff's opposition. ECF No. 8724-26. He claims that these responses
exhausted his “available” administrative remedns®far as it was thereafter obvious that “the
appeals coordinator walihot honor the first.”ld. at 3. But, as defendants point out, both
responses to HDSP-D-15-01267 addigpdaintiff that Third Level Review remained available and
would be required to fully exhausgee idat 25 (“If you wish to ppeal the decision, you shoulgd
submit your staff complaint appethrough all levels of appeal review up to, and including, the
Secretary’s Level of Review. Once a decidias been rendered at the Third Level, your
administrative remedies will be considered exhausteseg;also idat 26 (“This response does
not limit or restrict the availabity of further relief via the inmatappeals process. . . . With the
rendering of a decision at the Third LeveR#view your administtave remedies will be
considered exhausted.”). Apthintiff evidently inderstood these admonitions insofar as he
attempted to exhaust at the third level, but faitedomply with the procedural requirements fqr

timely doing so. ECF No. 28-5 at 49. The camphasizes that it is the prison’s requirements
8
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that outline the boundaries for proper exhausti®ee Jones v. Bock49 U.S. 199, 218 (2007)

(“[T]o properly exhaust administrative remedies prisoners ‘must complete the administrativ

review process in accordance with the applicalbbdegutural rules,’ [] - rules that are defined not

by the PLRA, but by the prison grievance proaesssf.”).

Finally, plaintiff appears to offer a cursory argument that it was impossible for him t
exhaust his claims. But h&fers no evidence that he wasvdrted from complying with the
applicable requirements of theswn grievance procedure. Thtise court cannatonclude that
the grievance procedure wasavailable to him.

Conclusion

For the foregoing reasons, IT IS HERERRECOMMENDED that defendants’ motion
for summary judgment (ECF No. 28) be GRANTEBd plaintiff's claim against them be
DISMISSED without prejudice for failur® exhaust adminisative remedies.

These findings and recommendations are stidanto the United States District Judge
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 689(I). Within fourteen days
after being served with these findings aadommendations, any g may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg=ailure to file objections
within the specified time may waive the rigbtappeal the Disict Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

Dated: May 13, 2020.
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