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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

CANDIE WHITE, individually and on No. 2:16-cv-02439-KIM-GGH
behalf of all othersimilarly situated,

Plaintiff,

V.

FIRST STEP GROUP LLC, DOES 1-10,
and each of therh,

Defendants.

This putative clasaction involves a debt colleoth agency’s attempts to over-

collect on time-barred debts. Named plairfiindie White claims defendant First Step Grouj

LLC (“First Step”) violated federal and stateviavhen it attempted to collect an unenforceable

! The Ninth Circuit provides “[plainffs] should be givern opportunity through
discovery to identify [] unknown dendants™ “in circumstances . :where the identity of the
alleged defendant][] [is] not gnown prior to the filing of @omplaint.” Wakefield v.

Thompson, 177 F.3d 1160, 1163 (9th Cir. 1999) (quaddiigspie v. Civiletti 629 F.2d 637, 642

(9th Cir. 1980)) (modifications in original). &htiff is cautioned that such defendants will be
dismissed where “it is clear thdtscovery would not uncover the identities, or that the comp
would be dismissed on other groundsld. (quotingGillespie,629 F.2d at 642). Federal Rule
Civil Procedure 4(m), as recently amended, mtesifor dismissal of defendants not served
within 90 days of filing of the cont@int unless plaintiff shows good cauSee Glass v. Fields
No. 1:09-cv-00098-OWW-SMS PC, 2011 U.SsDLEXIS 97604 (E.D. Cal. Aug. 31, 2011);

Hard Drive Prods. v. DogedNo. C 11-01567 LB, 2011 U.S. Dist. LEXIS 109837, at *2-4 (N.D.

Cal. Sep. 27, 2011).
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debt in an amount to which she never agrdacst Am. Compl. (FAC), ECF No. 7. First Step
moves to dismiss the operative first amendedmaint. Mot., ECF No. 9. White opposes the

motion. Opp’n, ECF No. 11. First Step filedegply. Reply, ECF No. 12. The court submitteg

the matter without hearing. EQ¥o. 14. For the reasons discussed below, the court DENIES the

motion.

l. BACKGROUND

A. First Step’s Debt Collection Letter

On or about May 26, 2016, First Step Séfitite a debt collection letter in an
effort to collect a debt she allegedly edvto Cach, LLC, in the amount of $17,779.31.
FAC 11 11-12. In the lettefjrst Step offered White threedpment options” that White could
accept as “settlement” for the alleged ddot. 7 13—-14.

More specifically, the lettestated, “[yJour account hagéen placed with our offic

11%)

for collection. We have beenthorized to settle your outstding obligation for substantially
less than the current balance owed, or set up agratyamrangement that bdgs your situation.”
Seeid. Ex. A (Collection Letter), EE No. 7. The letter explaide“[w]e are not obligated to
renew these offers,” and then preaseithree “options” for repaymentd. Depending on when
payment is made, the options are for a 65 peregluction of the currertalance, a 50 percent

reduction, or for payment in fullld. Below these options, the letter states:

THE LAW LIMITS HOW LONG YOU CAN BE SUED ON A
DEBT. BECAUSE OF THE AGE OF YOUR DEBT, CACH,
LLC, WILL NOT SUE YOU FOR IT, AND CACH, LLC, WILL
NOT REPORT IT TO ANY CRBIT REPORTING AGENCY.
WE ARE NOT A LAW FIRM AND WE CANNOT GIVE YOU
LEGAL ADVICE. SHOULD YOU CHOOSE TO ACCEPT ONE
OF THESE SETTLEMENTS, YOU MAY WISH TO CONSULT
WITH AN ATTORNEY ABOUT THE CONSEQUENCES OF
THE SETTLEMENT, IF ANY.

FAC 1 14;id. Ex. A (Collection Letter).

White alleges the letter excluded severakps of critical information. The lette
failed to disclose the age of the debt, that theaef@aur year statute ofrtiitations that applies to
the debt, and that the debtsw@me-barred under the applicaBtatute of limitations. FA 15.

The letter also failed to exptathat making any payment on tti@e-barred debt would revive
2
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the statute of limitations and permit a suit against White to recover the debt ildfullVhite

was confused and misled by First Step’s use®fatbrd “settlement” and believed that the lett

threatened legal action in connection with F8&tp’s effort to collect the alleged deld. T 16.
B. White's Debt

Cach, LLC, was not the original owner of White’s debt. Providian Bank mad
initial loan to White in 20031d. {1 24. In 2006, Washington Matiupurchased Providian Bank
and, along with it, White’s debid. 26. In 2008, Washington Mutual went bankrupt, and JI
Morgan Chase purchased all of Washingtorttls assets, including White’s delid. 128. JP
Morgan Chase subsequently sold the debt wh(lal C, who then retained First Step for the
purposes of collecting on the delbd. 71 29-30.

The amount of White’s alleged debt hiasreased significantly since 2003. The
amount of the original loaby Providian Bank was for $5,000d. § 24. The original loan
agreement did not expressly provide fonaal interest greater than 10 percddt.| 25. White
made timely payments until 2006, after which Wagton Mutual began to charge penalties a
interest that were never parttbe original loan agreemenid. § 27. According to Washington
Mutual, White’s debt was approximately $8,008. At no point did White agree to interest a
fees that could increase the debt fribva original loan amount of $5,000 to $17,779.81.9 31.

White believes First Step knew or ignored thesaclpossibility that the amount First Step sought

to collect reflected an illegal rate of interehd. § 32.

C. White's Claims

White alleges it was First Step’s common practice to send out form debt coll
letters to consumers nationwide in its attempisoltect time-barred debts and to collect illegal
fees and costs in excess of the maxin amount permitted under the lald. { 35. White brings
three claims on behalf of a pute class: (1) violations of éhfederal Fair Debt Collection
Practices Act (FDCPA), 15 U.S.C. § 1682seq. for First Step’s use of deceptive language a
material omissions in its debbllection letters; (2) violations of FDCPA for First Step’s
attempted collection of amounts in gross exadésbose permissible by law or the loan

agreement; and (3) violations thie California Rosenthal Fdebt Collection Practices Act
3
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(RFDCPA), Cal. Civ. Code 8§ 1788 seq.Id. 1 51-65. The third @m under RFDCPA is
wholly derivative of the firstwo claims under FDCPALd. § 65 (“Each of the above named
violations of the FDCPA is alsa violation of the RFDCPA.").

D. First Step’s Motion

First Step moves to dismiss the firstermded complaint in its entirety under
Federal Rule of Civil Procedure 12(b)(6) for failure to state a cl&ee generallimot. First
Step argues the debt collectiottée adequately discloses theura of the time-barred debt and
that the amount First Stepugyht to collect was merely tlaenount Cach, LLC, reported it was
owed. Mem. P. & A. 2, ECF No. 9-1. Belowtaaflaying out the standard applicable to First
Step’s motion, the court proceeds to considerébevant provisionsf FDCPA and RFDCPA.
. LEGAL STANDARD

Under Rule 12(b)(6) of the Federal RulegCofil Procedure, a party may move {o
dismiss a complaint for “failure to state a olaipon which relief can be granted.” A court may
dismiss “based on the lack of cognizable legalheo the absence of sufficient facts alleged
under a cognizable legal theoryBalistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cirn.
1990).

Although a complaint need contain only ‘fzost and plain statement of the clain

—J

showing that the pleader is entitled to relief,dFR. Civ. P. 8(a)(2), inrder to survive a motion
to dismiss this short and plastatement “must contain sufficiefatctual matter . . . to ‘state a
claim to relief that is plausible on its face Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quoting
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). A complaint must include something
more than “an unadorned, the-defendant-unlawfully-harmed-me accusation” or “labels and
conclusions’ or ‘a formulaic recitation of the elements of a cause of actitth.(juoting
Twombly 550 U.S. at 555). Determining whether a complaint will survive a motion to dismiiss
for failure to state a claim is a “context-spectsk that requires theviewing court to draw on
its judicial experience and common sensiel’at 679. Ultimately, theaquiry focuses on the

interplay between the factual allegations of theaglaint and the dispositive issues of law in the

action. See Hishon v. King & Spalding67 U.S. 69, 73 (1984).
4
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In making this context-specific evaluatidhis court must cortgie the complaint
in the light most favorable tive plaintiff and accept as trtiee factual allegations of the
complaint. Erickson v. Pardus551 U.S. 89, 93-94 (2007). This ralees not apply to “a legal
conclusion couched adactual allegation,”Papasan v. Allain478 U.S. 265, 286 (198§uoted
in Twombly 550 U.S. at 555, nor to “allegations teahtradict matters properly subject to
judicial notice” or to material attached toiacorporated by reference into the complaint.
Sprewell v. Golden State Warrigi266 F.3d 979, 988—89 (9th Cir. 2001). A court’s
consideration of documents attadhto a complaint or incorpated by reference or matter of
judicial notice will not convert a motion to dismiss into a motion for summary judgmidntted
States v. Ritchje842 F.3d 903, 907-08 (9th Cir. 200Bparks Sch. of Bus. v. Symingtéid F.3d
1480, 1484 (9th Cir. 1995¢pmpare Van Buskirk v. Cable News Network, 284 F.3d 977,
980 (9th Cir. 2002) (noting that even thougiurt may look beyond pleadings on motion to
dismiss, generally court is limited to face of the complaint on 12(b)(6) motion).

1. THE FEDERAL FAIR DEBT COILECTION PRACTICES ACT (EDCPA)

The federal FDCPA was enacted in 197 A d&soad remedial atute designed to
“eliminate abusive debt collection practices by dmiiiectors, to insure that those debt collect
who refrain from using abusive debt collectioagiices are not competitively disadvantaged,
to promote consistent State action to protectsumers against debt collection abuséxhzaleg
v. Arrow Fin. Services, LLG60 F.3d 1055, 1060-61 (9th Cir. 2011) (quoting 15 U.S.C. §
1692(e)). The Act comprehensiyekgulates debt collectorSpurgeman v. Collins Financial
Servs., InG.755 F.3d 1109, 1119 (9th Cir. 2014), imposafilymative obligations on collectors
and broadly prohibiting abusive practic€xnzales660 F.3d at 1061. The FDCPA is a strict
liability statute and does not ordinarigquire proof of intentional violationMcCollough v.
Johnson, Rodenburg & Lauinger, LL&37 F.3d 939, 948 (9th Cir. 2011). Because the FDC
“Is a remedial statute, it should be constrliberally in favor of the consumerClark v. Capital
Credit & Collection Servs. Inc460 F.3d 1162, 1176 (9th Cir. 2006).

Most relevant here, the Act prohibtte use of “any false, deceptive, or

misleading representation or means” in cotineowith the collection of a debt, 15 U.S.C.
5
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8 1692e, and any “unfair or unconscionable meé&msbllect or attempt to collect a deiat,
8§ 1692f. Each of these provisions provides a@dmustive list of potential violations.
Misleading representations underction 1692e include: “[t]hialse representation of the

character, amount, or ldgstatus of any debtjd. 8 1692e(2)(A); “[tlherepresentation or

implication that nonpayment of any debt will result in the seizure, garnishment, attachment, or

sale of any property or wages” of a debidr8 1692e(4); “[t]he thredb take any action that
cannot legally be taken or thatnot intended to be takengd. 8 1692e(5); and “[t]he use of any
false representation or deceptive means to calleattempt to collectrgy debt or to obtain
information concerning a consumeid’ 8 1692e(10). “Unconscionable,” as used in
section1692f, extends to “[t]he leection of any amount (includingny interest, fee, charge, or
expense incidental to the pripail obligation) unless such amousmexpressly authorized by the
agreement creating the debt or permitted by ladv,8 1692f(1).

Allegations under sections 1692e darG@92f are both analyzed from the
perspective of the “leasbphisticated debtor.Wade v. Regl. Credit Ass'&7 F.3d 1098, 1100
(9th Cir. 1996)Swanson v. S. Oregon Credit Serv., 1869 F.2d 1222, 1225 (9th Cir. 1988);
Baker v. G.C. Services Cor.77 F.2d 775, 778 (9th Cir. 1982). A claim under section 1692
for example, “takes into accowvhether the least sophisticatedti would likely be misled by
a communication.”Davis v. Hollins L. 832 F.3d 962, 964 (9th Cir. 2016) (citiligurgeman
755 F.3d at 1119). This stdard is lower than @asonableness standafdurgeman755 F.3d
at 1119, and the “least sophisticated debtay be uninformed, naive, and gullibl&on v. Law
Offices of Sidney Mickel688 F.3d 1015, 1027 (9th Cir. 2012). Nonetheless, the debtor’s
“interpretation of a collection ni@e cannot be bizarre or unreasbleg’ and an interpreting cou
must presume debtors have “a basic level of utaledsrg and willingness tieead [the relevant
documents] with care” in order to safeguard billextors from liability fa consumers’ “bizarre
or idiosyncratic interpretains of collection notices.1d. (quotingClomon v. Jacksqr®88 F.2d
1314, 1319 (2d Cir. 1993) afthmpuzano—Burgos v. Midland Credit Mgmt., J&&0 F.3d 294,
298 (3rd Cir. 2008)).

€,
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A. Collection of Time-barred Debts under FDCPA (First Claim)

White alleges First Step violated vauis provisions of sections 1692e and 1692
by using the term “settlement” in its colleati letter, offering several payment options and

neglecting to disclose that any payment wia@vive the statute of limitations. FAC 1 51-56

(claim 1). First Step contends the collectiorelettoes not violate the FDBRas a matter of law|.

Mot. 5-8.

The Ninth Circuit has noigsiarely addressed the questpresented here: wheth
the use of “settlement” in a collection lettelgrad with the failure to disclose the time-barred
nature of a debt and the potential for revival of the debt, may violate the FDCPA. As a res
court first turns to thenterpretations of the tavfederal agencies respdris for enforcing the
FDCPA and then to the Circuibarts that have relied on the agess’ interpretation to address
this issue.

1. Federal Agencies’ Interpretations

—h

D
—_

ult, the

White points to interpretations fromehrederal Trade Commission (FTC) and the

Consumer Financial Protection Bureau (CFP®B) argues these interpretations must be giver
Chevrondeference or, at the leaSkidmoredeference. Opp’n 18 (citif@hevron USA Inc. v.
Natural Resources Defense Coundth7 U.S. 837, 843 (19843kidmore v. Swift & Cp323 U.S.
134, 140 (1944)).

UnderChevron where Congress has radearly spoken, a reviewing court must
defer to an agency’s constructionao$tatute so long as it reasonalievron 467 U.S. at 843.
However, such deference applies only “when piesgps that Congress dg#&ted authority to the
agency generally to make rulesrrying the force of law, and that the agency interpretation
claiming deference was promulgatedhe exercise of that authority Garcia-Quintero v.
Gonzales455 F.3d 1006, 1012 (9th Cir. 2006) (quotingted States v. Mead Corg33 U.S.
218, 226-27 (2001)). Under FDCPA, Congress pralvidéemaking authority to the CFPB but
not the FTC.Seel5 U.S.C. § 1692d) (“[T]he [CFPB] may prescrirules with respect to the
collection of debts by debt collectors . . . .But the CFPB material discussed below refereng

only proposed rules that have not been promulgated. Because the material on which Whi
7
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from both the FTC and the CFPB was not prajatédd in the exercise of either agency’s
rulemaking authorityChevrondoes not applyCf. Hall v. U.S. E.P.A273 F.3d 1146, 1156 (Ott
Cir. 2001) (“Interpretations of the Act setfio in such non-precedential documents are not
entitled toChevrondeference.”).

Even whereChevrondoes not apply, the persuasiveness of an agency’s
pronouncements may neverthelesstle it to respectFed. Trade Comm’n v. Garvey83 F.3d
891, 903 (9th Cir. 2004) (citinGhristensen v. Harris Count$29 U.S. 576, 587 (2000))
(“[IInterpretations contained in formats such agam letters are ‘entitleé to respect’ under our
decision inSkidmord], but only to the extent that thr@snterpretations have the ‘power to
persuade.” (internal citations omittedgf; Fed. Trade Comm’n v. AT & T Mobility LL 835
F.3d 993, 1003 (9th Cir. 2016) (although FTC may be entiti&kidmoredeference in its
enforcement of the FTC Act, finding FTC’s interfation unpersuasive). Because the court fi
the FTC’s and CFPB'’s interpretations persuasive, it apgkesmore

Congress has charged both the FTCthedCFPB with vaous responsibilities
under FDCPA.See, e.g15 U.S.C. § 1692c) (FTC has authority t@sue advisory opinions,

commentary and letter opinions oveterpretation of FDCPA); 15 U.S.C. § 16B¢) (CFPB has

authority to “prescribe rules with respecthe collection of delstby debt collectors”)d. §
1691f (CFPB must provide annuapuets to Congress regardingléxal government’s efforts to
implement FDCPA). The Ninth Cudtt has explained that the FTCparticular, in light of its
“accumulated expertise” regarding the “expectat@mgd beliefs of the public, especially where
the alleged deception results from an omission of information instead of a statement,” is
“generally in a better positiaimnan the courts to determine when a practice is deceptiiméon
Mgt. Corp. v. Fed. Trade Comm’d79 F.2d 1137, 1145 (9th Cir. 1978).

Given the responsibilities and expertisaled FTC and the CFPB, the court brie
summarizes their interpretatigmecommendations and propasetgarding the collection of
time-barred debts. The FTC has noted “in manguenstances [] a collection attempt [of a tim
barred debt] may create a misleaglimpression that the collectcan sue the consumer in cout

to collect the debt,” in violson of the FDCPA. FTC Report 2010. To avoid such confusion,
8
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FTC recommends collectors “disclose clearlg anominently to consumers before seeking
payment on such time-barred debt that because of the passage of time, they can no longe
court to collect the debt atherwise compel paymentld. at 25-26.The CFPB largely takes
the same position as the FTC, and is considéemgoposal to require time-barred debt
disclosures that include brigflain-language statements informing the consumer that, becau
the age of the debt, the debt collector carsnetto recover tCONSUMER FINANCIAL
PROTECTION BUREAU, SMALL BUSINESKREVIEW PANEL FOR DEBT COLLECTOR
AND DEBT BUYER RULEMAKING 20 (2016)XCFPB Proposals 2016).

As to the collection of time-barred debts in states where partial payment can
the debt, the FTC explains these efforts “megate a misleading impression as to the
consequences of making such a payment,reigaviolation of the FDCPA. FTC Report 2040
28. In order to prevent such a misimpresscollectors need talisclose clearly and
prominently to consumers prior to requestin@ocepting such payments that (1) the collecto
cannot sue to collect the dedtd (2) providing a partial paymewould revive the collector’s
ability to sue to collect the balancdd.; see alsdED. TRADE COMM’'N, THE STRUCTURE
AND PRACTICE OF THE DEBTBUYING INDUSTRY 47 (2013) (FTC Report 2013). The
CFPB similarly acknowledges that mamnsumers do not know, and may even find
counterintuitive, the effects ahaking a partial payment on a time-barred debt. CFPB Propg
2016 at 20. As a result, the CFPB is considesipgoposal to altogetherohibit collection on a
time-barred suit unless the collector waivesight to subsequég sue on the debtld. at 22.

In sum, the FTC and the CFPB botlvéaecognized many consumers may not
understand the nature of a time-barred debt withegtdp the creditor’s ability to sue or the
debtor’s ability to revive th debt and make themselves subject to suit anew. The FTC

specifically finds collection letters for time-bad debts subject to revival may mislead many

® The CFPB continues to considbe proposed rules discuss heSzeConsumer
Financial Protection BureaBpring 2017 Rulemaking Agenda
https://www.consumerfinance.gov/about-us/blpgfsy-2017-rulemakinggenda/ (last visited
September 15, 2017).
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consumers in violation of the FDCPA, and the CE®B the process aonsidering proposals t
require further disclosure regamng the collection attempts. The court finds these interpretati
persuasive; they support the conalusihat attempts to collect suah First Step’s here may be
actionable under FDCPA.

In arguing for a more flexible interpréitan of the agencies’ conclusions, First
Step points to two consent decrees, enteredses in which the FTC or CFPB were involved,
that suggest it is enough for a debtlector to disclose it “wilnot” sue on the debt. Reply 2-3
(citing consent decrees filed United States v. Asset Acceptance, LC&se No. 8:12-cv-00182
(M.D. Fla. Jan. 31, 2012), arbrtfolio Recovery Associates, LLCFPB No. 2015-CFPB-0023
(Sept. 9, 2015)). However, a consent decndnch is fundamentally a settlement agreement
between the parties, necessardflects a compromised position. As a result, both consent
decrees are entitled to limited weight. TAsset Acceptanadecree, while approved by a feder
court, does not reflect th@wrt's measured evaluatiolkeeCase No. 8:12-cv-00182, Dkt. 3 (in
form order, and without discussi, granting request to enter censdecree one day after case
was filed). In any event, the “will not” languagenflicts with the exprgs interpretations of the
FTC and the CFPB as reflected in their agyareports and rule proposals, respectivgeFTC
Report 2010 at 25-26; FTC Report 2013 &t CFPB Proposals 2016 at 20.

There is a critical distinction betweert@lector asserting it “will not” sue from
one asserting it “cannot” su&eeFTC Report 2013 at 47 n.194 (citing 2010 study finding
consumers who were told debt “cannot brred against you through court action” were
significantly more likely to decline to payYWill not” implies both that the collector has the
power to sue and that nothing precludes it fidranging its mind later, whereas “cannot sue”
implies neither. This distinction may maék the difference at summary judgme®mith v.
Convergent Outsourcing, Incl5-12756, 2016 WL 6524148, at *3 (E.D. Mich. Nov. 1, 2016)
(finding debt collector did not vlate the FDCPA when issuing a letter noting “we cannot sug
collect this debt”). Against the gt of agency intemgtations, and at this stage, First Step h

not provided sufficient authority to permit it dissclose anything less than it cannot sue.

10
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The court next turns to Circuit interpretatiasfghese issues, the extent Circuits
have addressed them. As explained below, widste relevant authority, and the more recent
trend among that authority, adopts the agencies’ interpretations explained above.

2. Other Circuits’ Interpretations

Federal courts are divided on whether effdat collect an unenforceable debt, if
unaccompanied by a threat ofddtion, violate the FDCPASee Finley v. Dynamic Recovery
Sols. LLC 14-CV-04028-TEH, 2015 WL 3750140, at *4 (N.D. Cal. June 15, 2015) (citing
Alborzian v. JPMorgan Chase Bank, N.A&85 Cal. App. 4th 29, 36—37 (Cal. Ct. App. 2015)

(collecting cases)). In the ¥d and Eighth Circuits, a collech letter is actionable under the

FDCPA only if it is accompanied Bn overt threat of litigationHuertas v. Galaxy Asset Mgmt.

641 F.3d 28 (3d Cir. 2011) (the FDCPA claimripes on whether [the detllector’s] letter
threatened litigation”)Freyermuth v. Credit Bureau SeryBic., 248 F.3d 767, 771 (8th Cir.
2001) (case law on this issue “tushpn the threat, or actual fily, of litigation”). The three

Circuit courts to consider the question siktteertashave reached differing conclusions.

The Sixth Circuit has found an actionable FDCPA claim based on a collection

letter that provided a “settlemenitfer” as to a time-barred debBuchanan v. Northland Group,
Inc., 776 F.3d 393 (6th Cir. 2015). The court agre@t the Third and Eighth Circuits that by
itself an “attempt to collect a time-barred detot a thinly veiled threat to sueld. at 399.
However, because the letter before the courtedf¢o “settle” and invited partial payments, th
Sixth Circuit found it to be verglifferent from the ones considerby the other Circuits, neither
of which addressed “the possibility thansumers might still be confused about the
enforceability of a debt or thatfalls of patial payment.” Id. 399—400. As the court explained
the settlement offer may “falsely impl[y] that the underlying delehiforceable in court,” and th
invitation for partial payment mdgad an unsophisticated consmto “assume from the letter
that some payment is better than no paymentithvis not true in a state where partial payme
may revive the entirety of a time-barred delot. at 399.

The Seventh and Fifth Circuits have deed even more starkly from the Third

and Eighth CircuitsMcMahon v. LVNV Funding, LLG44 F.3d 1010 (7th Cir. 2014);
11
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Daugherty v. Convergent Outsourcing, 836 F.3d 507 (5th Cir. 2016). As the Seventh Cif

explained, the FDCPA clearly extendeyond improper threats to sue:

The proposition that a debt coltec violates the FDCPA when it
misleads an unsophisticated consumer to believe a time-barred debt
is legally enforceable, regardlessvdiether litigation is threatened,

is straightforward under the astite. Sectin  1692e(2)(A)
specifically prohibits the false peesentation of the character or
legal status of any debt. Whetleedebt is legally enforceable is a
central fact about the characterdalegal status of that debt. A
misrepresentation about that fdati$ violates the FDCPA. Matters
may be even worse if the debt eallor adds a threalf litigation,

see 15 U.S.C. § 1692¢(5), but such a threat is not a necessary
element of a claim.

Id. at 1020. Noting that its deamsi departed from the otherr@uits, the Seventh Circuit
explained “the statute cannmar the reading that th@sourts have given it.Td.. The court

continued:

The plain language of the FDCPA prohibits not only threatening to
take actions that the collectornret take, but also the use of any
false, deceptive, or misleadingoresentation, including those about
the character or legal status of aigbt. If a debt collector stated
that it could sue on a time[-]barred de but was promising to
forbear, that statement would leefalse representation about the
legal status of that debt.

Id. at 1021 (emphasis in original) (alteration adde)e Fifth Circuit recently adopted in full th
Seventh Circuit’s interptation of the FDCPA Daugherty 836 F.3d at 513.

In sum, three recent Circuit decisions héwend a collection letter that offers to
“settle” and fails to address the effectsaagfartial payment mayiolate the FDCPA .Daugherty
836 F.3d 507Buchanan776 F.3d 393McMahon 744 F.3d 1010. The two earlier decisions
from the Third and Eighth Circuits do not addresise of these featuresf a collection letter.
Huertas 641 F.3d 28Freyermuth 248 F.3d 767. Thus, the balance of Circuit authority, and
of the Circuit authority directly on poirfinds an actionable claim under the FDCPA

The court next turns to First Steebt collection letters.

3. First Step’s Collection of Time-Barred Debts

As noted, White seeks to representionwide class of debtors who have
received similar letter® the one she received from Fi&ep. FAC 1 23, 35, 37. The letter s

received said First Step had been “authoripeskttle” the alleged debt and provided multiple
12
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options for White’s partial paymentd. Ex. A (Collection Letter). Té letter failed to disclose

that the debt was time-barred by tour-year statute of limitations applicable in Californid.

15. The letter only generally exphed “the law limits how longou can be sued on a debt” and

that “because of the age of the de&bach, LLC, will not sue you for it.1d. Ex. A (Collection
Letter). At this stage, it is plausible that thast sophisticated debtoould believe the debt is
enforceable, a misrepresentation about the leghlsbf the debt that would violate section
1692e(2)(A). See McMahon744 F.3d at 102Daugherty 836 F.3d 513; FTC Report 2010 at
25.

The letter also failed to disclose tlreet that the debtowld be revived under
California law by a partial payment, making Wéhsubject to suit bZach, LLC, if she took
advantage of any one of the payment optidfered in the letter. FAC  15. This omission
could mislead the least sophistedtconsumer to “assume from the letter that some paymen
better than no payment,” which is simply not tase in a state where partial payment may re
the entirety of a time-barred delBuchanan776 F.3d aB99; FTC Report 2010 at 28. The

letter’s critical silence on thigoint could therefore constituée“‘false, deceptive, or misleading

representation” about the character of the debt, in violatiseafon 1692e. Particularly wherg

White alleges First Step engaged in a “systensgheme to mislead consumers into making
payments on time-barred debts, so that the stafutmitations on these otherwise uncollectal
debts is renewed,” FAC | 23, the omission alsoctoahstitute a “false, deceptive, or mislead
... means” of collection, in violation of semti 1692e, or an “unfair or unconscionable meang
collect the debt, in vialtion of section 1692f.

The court also does not reject the notioatt the letter may be interpreted by the
least sophisticated debtor as an implicit thresu. The letter makes repeated offers to “sett

and suggests the recipient “may wistconsult with an attorney.ld. Ex. A (Collection Letter).

As the Sixth Circuit has explaide“formal and informal dictionags alike contain a definition of

‘settle’ that refers to concluding a lawsuiBuchanan 776 F.3d at 399 (citingnter alia,
Webster’'s Third New International DictionaP@79 (2002)Black’s Law Dictionaryl372 (6th

ed. 1990)). Although the letter's language may at a minimum misrepresent that the debt n
13
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be enforceable in couid., it may further be interpreted by tleast sophisticated consumer as
implicit threat to exercise an enforcement rigee Perretta v. Capité&cquisitions & Mgmt.
Co, No. C-02-05561 RMW, 2003 WL 21383757, at *3 (NQal. May 5, 2003) (finding letter,
followed up with conversation asseg “further steps would bekan,” could be threatening to
least sophisticated consumaeri;Wade v. Regional Credit Ass'&7 F.3d 1098, 1100 (9th Cir.

1996) (finding collection letter gaining that failure to payauld adversely affect her credit

reputation did not constitute thraatsue). The letter here da@eplain that Cach, LLC, the debt

holder, “will not sue you” for the delg., but this scant assurance may seem more like an e
promise to a debtor receiving a collection agentigguest” to pay nearly four times the amou
of the original loan. MoreovekFirst Step, as a collection agency, and not Cach, LLC the de
holder, sent the letter. If the least sophisticakelokor were to read the agency’s words as an
implicit threat to sue, those wardvould constitute a “threat tokia any action that cannot legal
be taken or that is not intended tothken,” in violation of section 1692e(5Vade 87 F.3d at
1100.

First Step’s invocation of ftguage approved by the courtBanchanans
unavailing. SeeMem. P. & A. 7; Reply 2-3lt is true that the Sikt Circuit favorably cited the
collection agency’s new language which, similaFist Step’s letter herexplained “[t]he law
limits how long you can be sued on a debtcd&ese of the age of your debt, LVNV Funding
LLC, will not sue you for it . . . ."Buchanan 776 F.3d at 400. But the Sixth Circuit pointed tq
this language only to demonstr#tat a collector could providgreater disclosure to debtors

without giving legal adviceld. (explaining it “is not a herculeaask” to provide statute of

limitations information wibout giving legal advice)The language in the updated letter was not

the subject of the Sixth Circuit’s opinidimding an actionable claim under the FDCPIA.
In sum, White has sufficiently pled multiple theories supporting a viable clain
under the FDCPA. The court therefore DENIES First Step’s motion as to White’s first clai

B. Over-Collection of Debts Under FDCPA (Second Claim)

White also alleges First &t violated various provisions of sections 1692e and

1692f by attempting to collect an amountgnoss excess of anything permitted by law or
14
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agreement.” FAC 11 57-61 (claim 2). First Stepves to dismiss White’s second claim on th
grounds that First Step had no knowledge the debt amount was incorrect and was entitled
on the debt amounts reported to it by Cach, La€the owner of the debt. Mot. 8-9.

White presents at least two viable thes supporting a claied FDCPA violation
based on First Step’s alleged attempt to ovdlecion her state debt. For both theories, she
asserts she never agreed to pay interest or fees that coelasmt¢rer loan amount from $5,000
$17,799.31. FAC 19 25, 31. Under the first theory, @€ach, LLC, actuallyeported to First
Step that White owed $17,799.31, First Stemated to collect an amount that was not
authorized by the original loan agreement. This would constitute a violation of section 16¢
which prohibits the collection of any amount eapressly authorized by the agreement.
15 U.S.C. 8§ 1692f(1gee alsdl5 U.S.C. § 1692f (prohibitingny “unfair or unconscionable
means” in the collection of abb®. Under the second theory, assuming Cach, LLC did not re
to First Step that White owed as much as $19.38 First Step misrepresented the amount of
debt White owed. This would constitute alation of section 1692e(2)(A), which prohibits
“[t]he false representation of the characterpant, or legal status @ny debt.” 15 U.S.C.

8§ 1692e(2)(A). Because sections 1692e and 1692f are strict liability provigioGs)lough

637 F.3d at 948, First Step is liable for the allegethtions if they are proved up, regardless ¢
whether the violations were knowing or intention@lark, 460 F.3d at 1173)onohue v. Quick
Collect, Inc, 592 F.3d 1027, 1030 (9th Cir. 2010). In @&went, White specitally alleges First
Step’s violations were effected knowinglgdaintentionally. FAC § 58. White adequately
alleges First Step violated FDCPA when it miged to collect an amount far surpassing the
original debt.

First Step’s argument that it was entitledéasonably rely on the debt amount
reported to it by Cach, LLGeeMot. 8-9; Reply 5-7, is unavailirig the face of the FDCPA as
a strict liability statute that deenot require the collector’s knowg or intentional violation. The
argument also presents a factual question regarding First Step’s reasehabte that is not

susceptible to dispositioat this stage.
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To the extent First Step’s reasonable reliance argument asserts an affirmativ
defense, such an assertion does not supportssighinere. Under the FDCPA'’s bona fide errg
defense, a debt collector may not be held lidiblne debt collectoshows by a preponderance
evidence that the violatiomas not intentional and resulted from a bona fide error
notwithstanding the maintenancepbcedures reasonably adapte@void any such error.”

15 U.S.C. 8 1692k(c). In order to establish tegense, a collector must show its reliance on
creditor’s representation is reasonakiigrk, 460 F.3d at 1174, and produce evidence of
“reasonable preventive procedaf aimed at avoiding erroReichert v. National Credit
Systems, Inc531 F.3d 1002, 1006 (9th Cir. 2008). Notwithstanding these verification
procedures, the FDCPA does mapose upon a collector a dutyitmlependently investigate a
debt owner’s reported claim€lark, 460 F.3d at 1174ee also Palmer v. I.C. Sys., InC-04-
03237 RMW, 2005 WL 3001877, at *8 (N.D. Cal. Nov. 8, 20@n)crest v. Alco Collections,
Inc., 931 F. Supp. 459, 462 (M.D. La. 1996). But ithis collector’s burden to prove this
affirmative defenseRReichert 531 F.3d at 1006, and a motiondiemiss under Rule 12(b)(6) mé
be granted on the grounds of an affirmative defenmy if the “defense rses no disputed issue
of fact.” Scott v. Kuhimann746 F.2d 1377, 1378 (9th Cir. 1984)rgFiStep’s indiect invocation
of the bona fide error defense raises sevssales of fact, includg whether First Step
reasonably relied on representatibygsthe owner of the debt and whether First Step had ade
procedures to verify the amount of the debtlight of these fact-specdiinquiries, dismissal of
White’s second claim is not warranted at this stage.

V. DERIVATIVE REDCPA CLAIM (THIRD CLAIM)

White also asserts a third claim undelifoenia’s RFDCPA, aglerivative of the
federal claims under FDCPA. FAC { 64 (“Eachled above named violations of the FDCPA
also a violation of the RFDCPA.”). First Stepwas for dismissal of thislaim on the basis that
the underlying FDCPA claims mualso fail. Mot. 9.

RFDCPA explicitly incorporates FDCPA by referen@eeCal. Civ. Code
8§ 1788.17Alborzian 235 Cal. App. 4th at 3&inley, 2015 WL 3750140, at *5. Because Whil

has adequately alleged claims under the FDCPAalslochas adequately alled violations of hef
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derivative claim under the RFDCPA he court need not septaly address this claimSee, e.g.
Davis v. Hollins L. 832 F.3d 962, 966 n.3 (9th Cir. 2016B€tause the [RFDCPA] claim is
derivative of the [FDCPA] claim, wdo not address it separately.”).

V. CONCLUSION

The court DENIES First Step’s motion to dismiss. An answer shall be due wjithin
fourteen (14) days of this order.
This resolves ECF No. 9.
IT IS SO ORDERED.
DATED: September 19, 2017.

UNIT TATES DISTRICT JUDGE
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