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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

CHRISTOPHER WHISENANT, No. 2:16-cv-2526 JAM GGH
Petitioner,

V. FINDINGS & RECOMMENDATIONS

R. RACKLEY, Warden,

Respondent.

I ntroduction and Summary

Petitioner is a state prisonamoceeding pro se with a pediti for a writ of habeas corpus
pursuant to 28 U.S.C. § 2254. He is a “third sftilefendant last convicteaf being a felon-in-
possession of a firearm and ammunition whodwels that California’s Proposition 36 entitled
him to resentencing to a lesser sentence thamdhetarminate life sentence. His claim in the s
courts was denied because he was found ineligible for resentencing because “used a fireg
connection with his crime.

One can see petitioner’s point here. Afteedling the statutory itigibility references,
cross-references and cross references to the @fesences (a twispath indeed), it does not
appear that felon-in-possession is a crime which constdetege ineligibility for resentencing
under Proposition 36. However, the Califereburts have made the crime onel@facto

ineligibility in that the being in possession dir@arm means that one has used the firearm in
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connection with “the [Third Sike] crime” ( a reason why one is ineligible for Proposition 36
resentencing. It is difficult tthink of a situation where, undthe California ©@urt of Appeal
definition of “use of a firearm,” being a felon-possession would not make one ineligible per
the holding is somewhat circular. Petitionermigithat this give and take regarding Propositiq
36 eligibility denies him due process. Howewehat the legislative brai seemingly giveth, th
courts can define away-- especially when weslaoking at California lavun an AEDPA context.
Petitioner has not stated a claim whicleagnizable in federal habeas corpus.
Background

Petitioner is serving a senterufe25 years to life for a 200&nviction of being a felon ir
possession of a firearm and ammunition with two prior strike convictiB@$: No. 11, Res't's
Lodg. Docs. No. 1, 2. On his direct appeal, théf@aia Court of Appeal summarized the cas

as follows:

On the night of April 2, 2005, Bln, Whisenant and Benny Ramos,
not a party to this appeal, were in a Chevrolet Blazer that was
pulled over after a sheriff's deputy heard gunshots, then saw the
Blazer coming from the direction of the gunshots. The Blazer
contained a ballistic vest, ob6dy armor,” and a loaded pistol
magazine. Three loaded pistolsdifferent calibers were found by
the road along the route betweghere the deputy began following
the Blazer and where he stoppedFkive bullets of unusual caliber
were found in the patrol car Busiad been in, and they fit one of
the guns found by the roadside. elimagazine found in the vehicle

fit a different gun found by the road. All three men had felony
convictions.

Res’'t’'s Lodg. Doc. No. 2.

The California Court of Appeal affirmedghudgment on February 9, 2010 and petitiof
was subsequently denied review by the ©atila Supreme Court on April 28, 2010. Res't’s
Lodg. Doc. Nos. 3, 4.

In November of 2012, Proposition 36 was ayed by California Voters. Termed the
Three Strikes Reform Act of 2012, the propositioter alia, added California Penal Code §

1170.126 which, in relevant part, provides:

S€;

D

her




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

I

(a) The resentencing provisionsider this section and related
statutes are intended to applycksively to persons presently

serving an indeterminate terrof imprisonment pursuant to

paragraph (2) of subdivision (e) 8&ction 667 or paragraph (2) of
subdivision (c) of Section 1170.1&hose sentence under this act
would not have been andeterminate life sentence.

(b) Any person serving an indetamrmate term of life imprisonment
imposed pursuant to paragraph (# subdivision (e) of Section
667 or paragraph (2) of sub@ion (c) of Section 1170.12 upon
conviction, whether by trial or pleaf a felony or féonies that are
not defined as seriousd/or violent feloniedy subdivision (c) of
Section 667.5 or subdivision )(of Section 1192.7, may file a
petition for a recall of sentence, within two years after the effective
date of the act that added tlssction or at a later date upon a
showing of good cause, before th@al court that entered the
judgment of conviction in his dner case, to request resentencing
in accordance with the provisiord subdivision (e) of Section
667, and subdivision (c) of Section 1170.12, as those statutes have
been amended by the act that added this section.

(e) An inmate is eligible for resentencing if:

(1) The inmate is serving an indeterminate term of life
imprisonment imposed pursuantgaragraph (2) of subdivision (e)
of Section 667 or subdivision (c) of Section 1170.12 for a
conviction of a felony or feloniethat are not defined as serious
and/or violent felonies by suhasion (c) of Section 667.5 or
subdivision (c) of Section 1192.7.

(2) The inmate’s current sentence was not imposed for any of the
offenses appearing in clauses (i)(ii9, inclusive, of subparagraph

(C) of paragraph (2) of subdiviside) of Section 667 or clauses (i)

to (iii), inclusive, of subparagraph (C) of paragraph (2) of
subdivision (c) of Section 1170.12.

(3) The inmate has no prior convictions for any of the offenses
appearing in clause (iv) of subpgraph (C) of paragraph (2) of
subdivision (e) of Section 667 or ckai(iv) of subparagraph (C) of
paragraph (2) of subdsion (c) of Section 1170.12.

(f) Upon receiving a petition forecall of sentece under this
section, the court shall determineetier the petitioner satisfies the
criteria in subdivision (e). If #h petitioner satisfe the criteria in
subdivision (e), thepetitioner shall be sEntenced pursuant to
paragraph (1) of subdivision (e) 8&ction 667 and paragraph (1) of
subdivision (c) of Section 1170.12 usdethe court, in its discretion,
determines that resentencinthe petitioner would pose an
unreasonable risk of danger to public safety.
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On February 21, 2014, petitioner filed a “motion for recall of sentence,” asking to be
resentenced under § 1170.126. Res'’t’'s Lodg. Noc5. The Superior Court found petitioner

ineligible for resentencing under the Act purduanCalifornia Penal Code 8§ 667(e) and 8

1170.12(c) based on the record that defendantavased” during the commission of the offens

Res't’'s Lodg. Doc. No. 6. Petitioner appealedn® California Court of Appeal, which affirme
the judgment on April 18, 2016. Res’t’'s Lodg. Db@. 7. Petitioner filed for review in the
California Supreme Court and was subsequetdlyied on August 10, 2016. Res'’t’s Lodg. Do
No. 9.

On October 24, 2016, petitioner filed the inst@aeral habeas petition in this court
challenging the trial court’s finding of inellglity for resentenaig under 8 1170.126. Petitione
raises the following claims in this action: (1 tapplication of the dis@lifying provisions of §
1170.126 to petitioner’s case violated his due proeghss; (2) petitioner'sSixth and Fourteentt
Amendment rights were violated when he wasiel@ his 8§ 1170.126 motioand (3) petitioner ig

eligible for sentencing as a second-strikermder because the facts underlying petitioner’s

conviction do not show that he was armed indv@mission of the instant offense. ECF No 1|

Currently before the court is respondemtistion to dismiss for failure to state a
cognizable federal habeas claims and in ttezraative as being baudey 28 U.S.C. § 2244(d),
the statute of limitations pursuato the Antiterrorism and Effective Death Penalty Act of 199
(AEDPA)'. Petitioner has filed an opposition andp@sdent has filed a repl Having reviewed
all filings, the court now issues thdlfiwing findings and recommendations.

Discussion

A. Motion to Dismiss

Preliminarily, the Rules governing habeas csrpractice do not provide for a motion t(
dismiss practice as is set forth in the Federd®&af Civil Procedure Rule 12(b)(6). And the
failure-to-state-a-claim rubric of Fed. R. CR. 12(b)(6) is not a godi in habeas corpus

practice in that the answer in habeas copastice may make the same legal arguments. Se

! The court declines to addrethe merits of respondent’s staudf limitations argument as it is
clear the petition fails to raisecolorable federal claim.
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Gallegos-Soto v. Adler, 2011 WL 2708822 *2-3 (E.D. Cal. Jul. 11, 2011). Moreover, habegs

pleading standards do not conform to those df Re Civ. P. 8, and if a habeas claim is non-

cognizable on its merits, the “with leave to amead"without leave to amend” practice of Rul

11°)

12 makes little sense regardless of whetheetitioner could bettglead the claim.
Nevertheless, Rule 4 of the Rules GouagrSection 2254 Cases provides, in pertinent

part:

If it plainly appears from the petition and any attached
exhibits that the petitioner is not entitled to relief in the
district court, the judge musdismiss the petition and direct
the clerk to notify the petitioner.

The Advisory Committee Notes to Rule 8 lmbse same rules indicate that the court mpy
deny a petition for writ of habeas corpus, eitherits own motion under Rule 4, pursuant to the
respondent’s motion to dismiss, or after an answéne petitioner has been filed. See Herbst v.
Cook, 260 F.3d 1039 (9th Cir. 2001). Therefore cinart will reach the merits of the petition
and recommend a summary denial.

B. Resentencing under the Three Strikes Reform Act

Petitioner argues that the trial court committed a reversible error in finding him ineligible

for resentencing under 81170.126. ECF No. 1 at ®cifgally, he contendthat the prosecutio

=)

did not plead and prove he wasmed,” which petitioner agredsthat were proven, would
render him ineligible for relief pursuant @alifornia Penal Code 8667(e)(2)(C) and § 1170.126.
Id. The Act provides that a defemdas ineligible for relief ifa he or she was armed with a
firearm during the commission of the relevanbdifg and had two prior serious and/or violent
pursuant to 88 667(e)(2)(C)(iiind 1170.12(c)(2)(C)(iii). Petition@rgues, on the contrary, that
his conviction for “possession” is not the same asgotarmed.” ECF No. 1 at 5. He states that
the trial court was required to reby the record of convictiomd erred when it relied on “extra
facts” in making its determination that petitioneas ineligible for relief.ld. at 5C, 5 D.
Petitioner argues this “extra faohding” and denial of his ipiest for an evidentiary hearing
violated his due process rightil. at 5D, 6A. The Californi€ourt of Appeal examined his
claims and denied them, reasoning:

I
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Defendant contends the trial cowrred in finding extra facts in
determining that he was ineligible for resentencing. Defendant
argues the trial court found he wasned with a firearm, which had
been neither pled nor proven teetjury that had convicted him of
being a felon inpossession of a firearm. Welo not find any error.

A defendant who is serving an indeterminate term of life in prison
pursuant to the Three Strikes Law for felonies that are neither
serious nor violent may file a fon for recall and resentencing.

(8 1170.126, subd. (b).) A defendant is not eligible for recall and
resentencing if “[d]uring the comission of the current offense, the
defendant used a firearm, was armed with a firearm or deadly
weapon, or intended to cause greadily injury to another person.”

(88 1170.12, subd. (c)(2)(C)(iii),66, subd. (e)(2)(C)(iii)); see §
1170.126, subd. (e)(2).)

Defendant argues that the lawstihhguishes arming from mere
possession and that possession casexve as a “tethering offense”
for a finding that he was armed to render him ineligible for
resentencing. We are not persuaded.

“Armed with a firearm” underthe Act means having a firearm
available for offensive or defensive use and a tethering offense is
not required. (People v. Osuna (2014) 225 Cal.App.4th 1020, 1029,
1032, 1034 (Osuna); see also People v. Elder (2014) 227
Cal.App.4th 1308, 1312_(Elder).) @&htrial court considers the
“record of conviction” to decide wdther a defendant is eligible for
resentencing. _(People v. Bradford (2014) 227 Cal.App.4th 1322,
1338-1339.)

Here, a deputy sheriff heard two to three gunshots, saw a Blazer
within 10 to 15 secondsoming from the direction of the gunshots,
followed it, pulled it over, and foundefendant and two other men.
Three loaded pistols were found on the road along the route the
Blazer traveled after the gunshotBven though defendant did not
have a gun on his person whenvies arrested, the jury found that
defendant possessed the fireartA. conviction for possession of a
gun must be based on intentionaluat or constructive possession

of the gun [citation], not merely Wang nearby [citation].” (Elder,
supra, 227 Cal.App.4th at p. 1313; see also Osisugra, 225
Cal.App.4th at p. 1032; People Buperior Court (Cervantes)
(2014) 225 Cal.App.4th 1007, 1011-10E&:0ple b. Superior Court
(Martinez) (2014) 225 Cal.App.4th 979, 984-985, 989-995.)
Contrary to defendant’s clainsubstantial evidence supports the
trial court’s finding that defendartitad the firearm available for
offensive or defensive use duritige commission of the offense.
Defendant had the firearm alable for immediate use in
connection with and during his ggession. Thus, he was “armed”
during his possession of the firearm.

The Act does not contain a pleading and proof requirement so it
matters not that “arming” was ngled or proven. _(Eldesupra,

227 Cal.App.ﬁ‘ at pp. 1314-1315; Osungypra, 225 Cal.App.4th

at pp. 1033-1034, 1038.) Further, contreo his claim, “[b]ecause

a determination of eligibty under section 1170.126 does not

6




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

implicate the Sixth Amendment @it to have any fact which
aggravates penalty for crimeund by a jury beyond a reasonable
doubt], a trial court need only firithe existence of a disqualifying
factor by a preponderance tife evidence.” (Osunaupra, at p.
1040.) Defendant was ineligiblerfoecall and resentencing under
the Act.

Res't’'s Lodg. Doc. No. 7.

A writ of habeas corpus is available unéd8rU.S.C. § 2254(a) only on the basis of son

transgression of federaMabinding on the state court8diddleton v. Cupp, 768 F.2d 1083, 1085

(9th Cir. 1985); Gutierrez v. Griggs, 695 F.2d 11PB7 (9th Cir. 1983). It is unavailable for

alleged error in the interpreian or application of statewa Middleton v. Cupp, 768 F.2d at

1085; see also Lincoln v. Sunn, 807 F.2d 805, 81 C%. 1983); Givens v. Housewright, 786

F.2d 1378, 1381 (9th Cir. 1986). Habeas corpusagbe utilized to r state issues de novo.

Milton v. Wainwright, 407 U.S. 371, 377, 93 S.Ct. 2174, 2178 (1972). For the reasons that

follow, the claim that petitioner’s sentence should be reduced based on the Three Strikes
Act of 2012 is not a cognable federal question.
The Supreme Court has reiterated the starsdairdeview for a federal habeas court.

Estelle v. McGuire, 502 U.S. 62, 112 S.Ct. 475 (199h)Estelle v. McGuire, the Supreme Co

reversed the decision of the Cbaf Appeals for the Ninth Citgt, which had granted federal
habeas relief. The court held that the Nintlrc@it erred in concludinthat the evidence was
incorrectly admitted under state law since, “ihc the province of a federal habeas court to
reexamine state court determinations on stateylaegtions.”_Id. at 67-68, 112 S.Ct. at 480. T
court re-examined that “federal habeas reliefsduat lie in error in site law.” 1d. at 67, 112

S.Ct. at 480, citing Lewis v. Jeffers, 4978U764, 110 S.Ct. 3092, 3102 (1990), and Pulley v.

Harris, 465 U.S. 37, 41, 104 S.Ct. 871, 874-75 (1984¢(&aourts may not grant habeas relief

where the sole ground presented imes a perceived error of state law, unless said error is s
egregious as to amount to a violation of thee Process of Equal Protection clauses of the
Fourteenth Amendment).

The Supreme Court further noteht the standard of revieler a federal habeas court “

limited to deciding whether a contiien violated the Constitution,\Wss, or treaties of the United
7
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States (citations omitted).”d] at 68, 112 S.Ct. at 480. The Court also stated that in order fo
error in the state trial proceedingsreach the level of a due pess violation, the error had to &
involving “fundamental fairness” athat “we ‘have defined the temory of infractions that
violate “fundamental fairness” venarrowly.” 1d. at 73, 112 S.Cat 482. Habeas review doe
not lie in a claim that the state court errongly allowed or excludeparticular evidence

according to state evidentiary rules. Jamwmalan de Kamp, 926 F.2d 918, 919 (9th Cir. 199

As more recently reemphasized by the SupremetCtaimere error of state law...is not a der

of due process.” Rivera v. lllinois, 536.S. 148, 129 S.Ct. 1446, 1454 (2009) (quoting Engl

-

e

1).

ial

D

V.

Issac, 456 107, 121, n. 21, 102 S.Ct. 1558 [] (198R))state a cognizable federal habeas clajm

based on an alleged error in state sentencipgtitioner must show that the error was “so

arbitrary or capricious as t@gstitute an independent due @ess” violation. Richmond v. Lewi

506 U.S. 40, 50, 113 S.Ct. 528, 121 L.Ed.2d 411 (1992).
Applying these principles ifederal habeas proceedingss Ninth Circuit Court of
Appeals has specifically refuseddonsider alleged errors inglapplication of state sentencing

law. See, e.g., Miller v. Vasquez, 868 F.2d 1116 (8r. 1989). Thus, in Miller, the court

refused to examine the state court’s determingtiat a defendant’s prior conviction was for a

“serious felony” within the meaning of the statatutes governing sentereghancements. Id. at

1118-19. The court did not reach the merits ofpisgtioner’s claim, stating that federal habea
relief is not available for alleged errorsiimerpreting and applyingate law. _Id. (quoting
Middleton, 768 F.2d at 1085).

Whether or not a prior conviction properly conges a “serious” ofviolent” felony, or
whether one is “armed” during commission o thffense, as those terms are defined in
California’s Three Strikes Law, inwaés interpretation of state senterg law. Federal courts a

“bound by a state court’s construction of itsropenal statues,” Appoaiv. Gomez, 993 F.2d

705, 707 (9th Cir. 1993), and this court must defeh&California courts’ interpretation of the
California Three Strikes Law unless interpretations is “untenabte amounts to a subterfuge

avoid federal review of a constitutionablation.” Oxborrow v. Eikenberry, 887 F.2d 1395, 13

(9th Cir. 1989). There is no such evidencesheHere, petitioner is simply attacking an
8
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“erroneous” legal decision by the state courtitleer may not “transform a state-law issue” i

a federal one merely by asserting a violatof due process.” Langford v. Day, 110 F.3d 138(

1389 (9th Cir. 1996). Furthermore, the court finds the discussion in Nelson v. Biter, 33

F.Supp.3d 1173 (C.D. Cal. 2014) to be analogotisatate law “Three Bkes” issue involved

here.

Nto

Moreover, petitioner’s argument that h@wiction for possession of a firearm makes him

eligible for resentencing under the Act fadsdemonstrate thexgas anything arbitrary,

capricious or fundamentally unfair in the state courts’ finding that his conviction for felon in

possession of a firearm rendered his Three Strikesrsanineligible for recall. Nor is the Sixtlp

Amendment at play here. Petitioner cites nouavich would require that adverse facts found
used in a post hoc conviction, sentencing clemency statute had to laaglecbven to a jury in
the underlying criminal conviction. The undersigng aware of none requig such prescience

See Read v. Valenzuela, 2016 WL 3383726 (NC&l. June 20, 2016). See also Nunez v.

Gastello, 2017 WL 661949 (E.D. Cal. FaB, 2017, holding meritless the same arguments
petitioner makes here.

At bottom, petitioner believes that the staburts should not kia defined felon-in-
possession asde facto crime of violence or serious felony e the legislature did not express
do so. Because petitioner essentially, solelyrésserors of state law, there is no federal
cognizable claim under 28 U.S.C. § 2254 th& court has abrity to review.

Conclusion

Pursuant to Rule 11 of the Federal Rules Governing Section 2254 Cases, this cour
issue or deny a certificate of appealability whesmtiers a final order adverse to the applicant.
certificate of appealability may issue only “if tapplicant has made a staostial showing of the
denial of a constitutional right.” 28 U.S.C. 85&%¢c)(2). For the reasons set forth in these
findings and recommendations, a substantial shgwf the denial of a constitutional right has
not been made in this case.

Accordingly, IT IS HEREBY RECOMMENDED that:

1. Respondent’s motion to dismiss (ECF No. 10) be granted,;
9
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2. The petition be dismisseddth prejudice; and

3. The District Court decline to isela certificate oappealability.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the
objections shall be filed and served within fieen days after service of the objections. The
parties are advised that failurefiie objections within the specéd time may waive the right to

appeal the District Coud’order._Martinez v. Yist, 951 F.2d 1153 (9th Cir. 1991).

Dated: June 26, 2017

/s/ Gregory G. Hollows
UNITED STATES MAGISTRATE JUDGE
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