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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | PATRICK BLACKSHIRE, No. 2:16-cv-2535 AC P
12 Plaintiff,
13 V. ORDER and
14 | CALIFORNIA DEPARTMENT OF FINDINGS AND RECOMMENDATIONS
15 CORRECTIONS,

Defendant.
16
17
18 Plaintiff, a former state prisoner procesglpro se, seeks relief pursuant to 42 U.S.C.
19 | § 1983 and has requested leave to proce&atnma pauperis pursuant to 28 U.S.C. § 1915.
20 l. Application to Proceed In Forma Pauperis
21 Plaintiff has submitted a declaration that makes the showing required by 28 U.S.C.
22 | 81915(a). ECF No. 2. Accordingly, the request to proceed in forma pauperis will be granted.
23 Il. Statutory Screening of Complaints foaRiiff's Proceeding In Forma Pauperis
24 The federal in forma pauperis statute auttesifederal courts to dismiss a case if the
25 | action “(i) is frivolous or mali@us; (ii) fails to state a claim amhich relief may be granted; or
26 | (iii) seeks monetary relief against a defendaind is immune from such relief.” 28 U.S.C.
27 | 8§ 1915(e)(2).
28 A claim “is frivolous where it lacks an argualblasis either in law or in fact.” Neitzke .
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Williams, 490 U.S. 319, 325 (1989); FranklinMurphy, 745 F.2d 1221, 1227-28 (9th Cir.

1984). “[A] judge may dismiss [in forma paugrclaims which are ‘based on indisputably

meritless legal theories’ or whose ‘factual contamdiare clearly baseless.” Jackson v. Arizopa,

885 F.2d 639, 640 (9th Cir. 1989) (quoting Neitzk@() U.S. at 327), superseded by statute o

other grounds as stated in Lopez v. Sn#t08 F.3d 1122, 1130 (9th Cir. 2000). The critical

inquiry is whether a constitutional claim, howevsartfully pleaded, hman arguable legal and

factual basis._Franklin, 745Z¢ at 1227-28 (citations omitted).

“Federal Rule of Civil Procedure 8(a)(2) recps only ‘a short and plain statement of the

claim showing that the pleader is entitled to réliafprder to ‘give thedefendant fair notice of

what the . . . claim is and the grounds upon Wiiticests.” Bell Atl. Corp. v. Twombly, 550

U.S. 544, 555 (2007) (alteration in originaduting_Conley v. Gibson, 355 U.S. 41, 47 (1957

In order to survive dismissal for failure to statelaim, a complaint must contain more than “g

formulaic recitation of the elements of a caasaction;” it must contain factual allegations

sufficient “to raise a right to relief aboveetgpeculative level.” Twombly, 550 U.S. at 555

(citations omitted). “[T]he pleading must cont@omething more . . . than . . . a statement of

facts that merely creates a suspicion [of] a legadlgnizable right of actim™ Id. (alteration in
original) (quoting 5 Charles Alan Wright & Antin R. Miller, FederaPractice and Procedure
§ 1216 (3d ed. 2004)).

-

“[A] complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to

relief that is plausible on its face.” Asroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting

Twombly, 550 U.S. at 570). “A claim has faguéusibility when the @intiff pleads factual

content that allows the court to draw the reabtmmference that the defendant is liable for th

misconduct alleged.” 1d. (citing Twombly, 550 U&8.556). In reviewing complaint under this

standard, the court must accept as true thgatllens of the complaint in question, Hosp. Bldg

e

Co. v. Trs. of the Rex Hosp., 425 U.S. 738, 740 (1976), as well as construe the pleading in the

light most favorable to the gintiff and resolve all doubts the plaintiff's favor, Jenkins v.
McKeithen, 395 U.S. 411, 421969) (citations omitted).
1
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[I. Complaint

The complaint names the California Depanht of Corrections and Rehabilitation
(CDCR) as the only defendant. Plaintiff gkss that he was subjected to a number of
unconstitutional conditions of confinement, ining being held in a cell “with no windows an
glass dust blowing in;” being provided inadequaggiene items, which led to cavities; and be
involuntarily medicated. ECF No.dt 2, 7. Plaintiff also allegehat he suffered from a torn
rotator cuff, which was the result of “accidentaktreatment;” that the parole board ignored
evidence; and that his parole officeithheld his gate money. Id. at 5, 7.

V. Failure to State a Claim

As an initial matter, the allegations pageptintiff's complaint (ECF No. 1 at 7) is

simply a copy of his first amended comptaimBlackshire v. California Department of

Corrections (Blackshire 1), N@:12-cv-2136 KJN, which was originally filed with the court or

October 15, 2012 (Blackshire I, ECF No. 6), and wsmissed with leave to amend because
failed to state a claim (Blacksd I, ECF No. 7). The case waltimately dismissed without
prejudice after plaintiff's second amended ctamg was dismissed with leave to amend and
plaintiff failed to file an amended complainBlackshire I, ECF No. 12. The complaint is no
more cognizable now than it wavhen originally filed.

Despite being previously advised on two sapaoccasions that he cannot sue the CD
because claims against it are barred by the Eleventh Amendment (Blackshire |, ECF No. 4
and ECF No. 7 at 3 (citing Quern v. Jandd40 U.S. 332 (1979); Alabama v. Pugh, 438 U.S.

(1978) (per curiam); Jackson v. Hayakawa, B8 1344, 1349-50 (9th Cir. 1982)), plaintiff h

once again named only the CDCR as a defendant. The complaint must therefore be dism
The complaint further fails to state a claim felief because plaintiff fails to identify any

individuals who violated his righ. ECF No. 1 at 5, 7. Thoughaintiff does identify a parole

officer who allegedly withheld his gate monegrfr him, the deprivation of property does not

state a claim under § 1983. Hudson v. Rajm68 U.S. 517, 533 (1984) (unauthorized

deprivation of property by a pos official, whether intentionadr negligent, does not state a

claim under 8§ 1983 if the state provides aaqate post-deprivation remedy); Barnett v.
3

ng

CR

| at 3
781
As

issed.




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Centoni, 31 F.3d 813, 816-17 (9th Cir. 1994) (petarn) (“California Law provides an adequate

post-deprivation remedy for apyoperty deprivations.” (citgp Cal. Gov't Code 88 810-895)).

V. Statute of Limitations

In addition to failing to state claim, plaintiff's complainis clearly untimely. Because
8 1983 does not contain its own statute of limitations, the court agpédorum state’s
limitations period for personal injury claims, whim this case, is two years. TwoRivers v.

Lewis, 174 F.3d 987, 991 (9th Cir. 1999); JeneBlanas, 393 F.3d 918, 927 (9th Cir. 2004);

Cal. Code Civ. Proc. § 335.1.

Plaintiff raised identical claims in Blacksé | on October 15, 2012. ECF No. 1 at 7.
Although the instant complainloes not provide the dates the gdld violations took place, they
clearly occurred, and plaintiff was necessarily ana@rthem, no later thahe date he filed his
amended complaint in Blackshire I. ECF No. Y atFurthermore, although it appears that at
least some of the causes of astaccrued while plaintiff was incarcerated, the original compl
in Blackshire | reflects that hgas no longer incarcerated whenihigated the atton (Blackshire
I, ECF No. 1), so any statutory tolling he mayéaeceived due to his imprisonment would h3
ended no later than August 16, 2012. SeeGade Civ. Proc. 8 352.1 (persons incarcerated
less than a life term at the time their causaation accrues are entitled to toll the statute of
limitations while they are incarcerated, up to tears). The complaint in this case, filed on
October 25, 2016, was therefore filedll after the two-year statute limitations had expired.

To the extent plaintiff asserts that he is #edi to equitable tollingECF No. 1 at 8), he
fails to establish such an entitlement. Plairdifiims that he has “repeatedly attempted to file
[his] case issues for years without a colledeocation” and been delayed because his mental
illness and related disabilities interé with his ability to properly judge the passage of time.

He also claims that he has been incarceratddhameless, which has adt® his delay._ld.

Under California law, a plaintifimust meet three conditions to
equitably toll a statute of limitations: “(1) defendant must have had
timely notice of the claim; (2) defendant must not be prejudiced by
being required to defend the otherwise barred claim; and (3)
plaintiff's conduct must haveden reasonable and in good faith.”
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Fink v. Shedler, 192 F.3d 911, 916 (9th Cir. 19@fioting Bacon v. City of Los Angeles, 843

F.2d 372, 374 (9th Cir. 1988)).

Review of the docket in Blackshire | showattplaintiff never named a proper defendant,

and the one defendant he did name, the CDCRneasr served. Since plaintiff has yet to na
a proper defendant, it does not appear thapatsntial defendant would have had timely notic
of the claim.

The court is also unable tmd that plaintiff's conduct waireasonable and in good faith

Plaintiff’'s activity in Blackshire | shows that lwgas capable of pursuing his claims up until at

least June 13, 2013, when he filed a motion forrestom of time. Blackshire |, ECF No. 10. His

next filing in Blackshire I, a motion to reap¢he case, was filed on May 26, 2015, and claimé
that he had been incarcerated since AM013, but indicated that he was no longer
incarcerated. Blackshire I, ECF No. 14. Aftee motion to re-open was denied as untimely,
plaintiff proceeded to file two more requestsaeopen the case and a motion for counsel bef
finally initiating thisaction. Blackshire I, ECF Nos. 155, 18, 19. The court’s records also
reveal that around the same time plaintiff filed mmotion to re-open, heitrated six other cases
in which he proceeded to make filindggough the time he initiated this actibn.

Even if plaintiff were eligible for tolhg from June 20, 2013, when he was taken into
custody, to May 26, 2015, when he filed his motionet@pen, the complaint in this case woul
still be untimely. Plaintiff is not entitled toltimg for the time_Blackshire | was pending in this

court, Martell v. Antelope Valley Hosped. Ctr., 67 Cal. App. 4th 978, 985 (1998) (no

equitable tolling for claims pursued in the saim@im), and 248 days of the statute of limitatio

elapsed between the filing of the amendetglaint in_Blackshire | and his June 20, 2013

incarceration. During that time,gitiff filed several things, deomstrating that he was capabl¢

of pursing his claims. That meapigintiff had 482 days left in kitwo-year statute of limitation

1 Blackshire v. Sacramento County Shegffl5-cv-1122 WBS KJN: Blackshire v. Sacramento

County Sheriff, 2:15-cv-1123 MCE CKD; Blackshlv. Napa State Hospital, 2:15-cv-1124 KJ
CKD; Blackshire v. Sacramento County SfieP:15-cv-1125 KIJM KJN; Blackshire v.
Sacramento County, 2:15-cv-1126 KIJM CKDa8kshire v. County of Sacramento, 2:15-cv-
1261 JAM DB.
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when he filed his motion to re-open and the clsigkted ticking again. However, this action W
not initiated until Octobe25, 2016, 518 days later, and the court cannot find that plaintiff we
entitled to equitable tolling dung those 518 days or that astions during that time were
reasonable and in good faith. The court’s recolelarly show that plaintiff was capable of
pursuing his claims during that time, and rathanthitiating a new actiomlaintiff simply filed
successive motions to re-open in Blackshire I.

VI. No Leave to Amend

Leave to amend should be granted if it appg@assible that the dafts in the complaint

could be corrected, especially if a plaintiff is pro se. Lopez v. Smith, 203 F.3d 1122, 1130

(9th Cir. 2000) (en banc); Cato v. Unitedtess, 70 F.3d 1103, 1106 (9th Cir. 1995) (“A pro se

litigant must be given leave to amend his ordwnplaint, and some notice of its deficiencies,
unless it is absolutely clear that the deficies of the complaint could not be cured by

amendment.” (citing Noll v. Carlson, 809 F.2446, 1448 (9th Cir. 1987))). However, if, after

careful consideration, i$ clear that a complaint cannot tired by amendment, the court may
dismiss without leave to amend. Cato, 70 F.3d at 1005-06.

The undersigned finds that, for the reason$os#t above, the complaint fails to state a
claim upon which relief may be granted. Furtherean Blackshire |, the court dismissed botl
plaintiff's original, first amended, and second aaed complaints. Blackshire I, ECF Nos. 4,
9. As noted above, in screening the origimal &rst amended complas) the court explicitly
advised plaintiff that he couldot sue the CDCR._Blackshire I, ECF Nos. 4, 7. The court fur
advised that plaintiff warequired to identify the individuateat he claimed had violated his
rights and to provide factual allegans as to what they did tootate his rights._Blackshire I,
ECF Nos. 4, 7, 9. Plaintiff has once again failed to identify any individuals who violated hi
rights or a sufficient factual basis for his claims. In light of the fadtghaintiff has already

failed on three previous occasions to state a adlegarding the incidents that form the basis o

this complaint, and because the complaint is urnyinaay further leave tamend would be futilg.

The complaint should therefore bemtissed without leave to amend.
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VIl.  Plain Language Summary of this Order for a Pro Se Litigant

Your request to proceed in forma paupesigranted and you are not required to pay th
filing fee.

It is being recommended that the complaintiznissed without leave to amend becal
you have not identified any of the individuals thietlated your right®r explained how they
violated your rights and you have already hadtiple chances to fix these problems. Your
claims are also untimely.

In accordance with the abou&,|S HEREBY ORDERED that:

1. Plaintiff's request for leave to proceedforma pauperis (ECF No. 2) is granted.

2. The Clerk of the Court shall randomly assggbnited States District Judge to this
action.

IT IS FURTHER RECOMMENDEDhat the complaint be sinissed without leave to

amend for failure to stata claim and as untimely.

e

se

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(I). Within fourteen days

after being served with these findings and necendations, plaintiff maftle written objections
with the court. Such a document should bdioapd “Objections to Magirate Judge’s Finding
and Recommendations.” Plainti$f advised that failure to file objections within the specified

time may waive the right to applehe District Court’s orderMartinez v. Yist, 951 F.2d 1153

(9th Cir. 1991).
DATED: May 2, 2019 _ -
m.r:_-— M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE

[92)




