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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | PATRICK BLACKSHIRE, No. 2:16-cv-2537-EFB P
12 Plaintiff,
13 V. ORDER GRANTING IFP AND DISMISSING

COMPLAINT PURSUANT TO 28 U.S.C. §
14 | SACRAMENTO COUNTY SHERIFF, 1915A
15 Defendant.
16
17 Plaintiff is a former county inmate proceegdiwithout counsel in an action brought under
18 | 42 U.S.C. § 1983.He seeks leave to proceed in forma pauperis pursuant to 28 U.S.C. § 1915
19 | and a “request for judicial order.”
20 I.  Request to Proceed In Forma Pauperis
21 Plaintiff's application makes the showingguired by 28 U.S.C. § 1915(a)(1) and (2).
22 | Accordingly, his request is granted.
23 II.  Screening Requirement and Standards
24 Federal courts must engage in a prelimyrereening of cases which prisoners seek
25 | redress from a governmental entity or officeearployee of a governmental entity. 28 U.S.C
26 | 8 1915A(a). The court must idefiyticognizable claims or disiss the complaint, or any portion
27 ! This proceeding was referred to this adayr Local Rule 302 pursuant to 28 U.S.C.
8 636(b)(1) and is before the undersigpeirsuant to plaintiff's consengeek.D. Cal. Local
28 | Rules, Appx. A, at (k)(4).
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of the complaint, if the complaint “is frivoloumalicious, or fails tstate a claim upon which
relief may be granted,” or “seeks monetaryakfiom a defendant who is immune from such
relief.” 1d. § 1915A(b).

A pro se plaintiff, like other litigants, musatisfy the pleading requirements of Rule 8(
of the Federal Rules of Civil Predure. Rule 8(a)(2) “requires a complaint to include a short
plain statement of the claim showithat the pleader is entitled telief, in order to give the
defendant fair notice of what the ictais and the grounds upon which it resB&€ll Atl. Corp. v.
Twombly 550 U.S. 544, 554, 562-563 (2007) (cit@gnley v. Gibsor355 U.S. 41 (1957)).
While the complaint must comply with the “shartd plaint statement” requirements of Rule 8
its allegations must also inale the specificity required BywomblyandAshcroft v. Igbal556
U.S. 662, 679 (2009).

To avoid dismissal for failure to state a olaa complaint must contain more than “nak
assertions,” “labels and conclass” or “a formulaic reitation of the elements of a cause of
action.” Twombly 550 U.S. at 555-557. In other words, lifgadbare recitals dfie elements of
a cause of action, supported by mere conclusory statements do not sudficzd, ' 556 U.S. at
678.

Furthermore, a claim upon which the court gaant relief must have facial plausibility.

Twombly 550 U.S. at 570. “A claim has facial plaubty when the plantiff pleads factual

content that allows the court to draw the reabtmmference that the defendant is liable for the

misconduct alleged.’Igbal, 556 U.S. at 678. When considering whether a complaint states
claim upon which relief can be granted, tdoeirt must accept the allegations as tEregkson v.
Pardus 551 U.S. 89 (2007), and construe the complia the light most favorable to the
plaintiff, see Scheuer v. Rhodd46 U.S. 232, 236 (1974).
[I. Screening Order

The court has reviewed plaintiff's complaint (ECF No. 1) pursuant to 8 1915A. The
complaint names the Sacramento County Sheriff as defendant and alleges the following:

| ... was treated with excessive feycruel and unusual punishment . . . .
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| was without water for over thirty daysausing dehydration, while being denied
showers toilet flushes and even any timesil& my cell this caused severe mental
anguish and deterioration and affected my previous stress induced psychological
issues | was also sexually harassed.

Also do consider ongoing mistreatment amitdile seizures without proper cause
and the use of my ATM card . . . .
ECF No. 1 at 7. Plaintiffeeks $23,618,300,000 in “reparationsd’ Although the Federal
Rules adopt a flexible pleading policy, a complainshaive fair notice and state the elements of

the claim plainly and succinctlydones v. Community Redev. Agen@B8 F.2d 646, 649 (9th Ci

-

1984). Here, the allegations ao® tvague and conclusory to stateognizable claim for relief.
The complaint will be dismissed with leave to amend.

First, the complaint includes no allegatiorferencing the sole defendant — the
Sacramento County Sheriff — or otherwise linking 8heriff to a violation of plaintiff's federal

constitutional or statutory right To state a claim under § 1983laintiff must allege: (1) the

violation of a federal constitutional or statutory right; and (2) that the violation was committed by

a person acting under the color of state |&ee West v. Atkind87 U.S. 42, 48 (1988)pnes v.
Williams 297 F.3d 930, 934 (9th Cir. 2002). An indival defendant is not liable on a civil
rights claim unless the facts establish the defet'sl@aersonal involvement in the constitutional
deprivation or a causal connection betweendéfendant’s wrongfidonduct and the alleged
constitutional deprivationSee Hansen v. Blac85 F.2d 642, 646 (9th Cir. 1989phnson v.
Duffy, 588 F.2d 740, 743-44 (9th Cir. 1978).

Second, the complaint is dedaf factual allegations tsupport plaintiff's intended

claims for relief, i.e., excessive force, craald unusual conditiorsf confinement, sexual

% To the extent plaintiff intends to assa claim against Sacramento County, the
allegations are insufficient. A municipal entdyits departments igable under section 1983
only if plaintiff shows that hisonstitutional injury was caus&y employees acting pursuant ta
the municipality’s policy or customMt. Healthy City Sch. DisBd. of Ed. v. Doyle429 U.S.
274, 280 (1977)Monell v. New York City Dep’t of Soc. Seyv6 U.S. 658, 691 (1978);
Villegas v. Gilroy Garlic Festival Ass'®41 F.3d 950, 964 (9th Cir. 2008). Local government
entities may not be held vicariously liable endection 1983 for the unconstitutional acts of it
employees under a theory of respondeat supefiee Board of Cty. Comm'ss.Brown 520 U.S.
397, 403 (1997).

[72)
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harassment, and the loss of property. Plaintift allege with at least some degree of

particularity the overt acts that the dadlant engaged in that support his clairdsnes v.

Community Redev. Agen@&B83 F.2d 646, 649 (9th Cir. 1984). The court hereby informs plaintiff

of the standards that may applyhis intended claims for relief.

In order to state a claim for the use of exces$orce by a pretrialetainee, a plaintiff
“must show only that the force purposelykoiowingly used againsiim was objectively
unreasonable.”Kingsley v. Hendricksgn _ S. Ct. __, 2015 U.S. LEXIS 4073, at *12 (June 2
2015). Plaintiff may be able &iate a cognizable excessive foctam if he can allege facts
demonstrating that any force used agahim was objectively unreasonable under the

circumstances.

A pretrial detainee’s claim for unconstitutidmanditions of confinement arises from thie

Fourteenth Amendment Due Process Clause r#tharfrom the Eighth Amendment prohibitio

against cruel and unusual punishmddell v. Wolfish441 U.S. 520, 535 (1979). Nevertheles

the same standards are appli&immons v. Navajo Coun09 F.3d 1011, 1017 (9th Cir. 2010).

A prison official violates the Eighth Amendmesnproscription of cruednd unusual punishment

where he or she deprives a prisoakthe minimal civilized measarof life’s necessities with a
“sufficiently culpable state of mind.Farmer v. Brennan511 U.S. 825, 834 (1994). To state

such an Eighth Amendment claim, a prisoner nallsge facts showintpat (1) the defendant

2!
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prison official’s conduct depriveldim or her of the minimal civitied measure of life’'s necessities

and (2) that the defendant actedhndeliberate indifference to tipgisoner’s health or safetyd.
at 834. Plaintiff's scant allegations fail to demioate that any particulatate actor acted with
the requisite deliberate indifference or exposed to a substantial risk of serious harm. The
allegations thus fail to state a cognileatlaim for cruel and unusual punishment.

Although prisoners have a right to be ffemm sexual abuse, the Eighth Amendment’s
protections do not necessarily extend to mere verbal sexual harasgustnt.v. Terhune367
F.3d 1167, 1171 (9th Cir. 2004)atison v. Carter668 F.3d 1108, 1113 (9th Cir. 2012) (“the
exchange of verbal insults between inmates anddgua a constant, dailtual observed in this

nation’s prisons of which we do not approve, Wwhich do not violate the Eighth Amendment.’
4
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(internal quotation marks omitted)). A guard’s pbhgbsexual assault of an inmate, however,
“offensive to human dignity” and may violate the Eighth Amendm&atwenk v. Hartford204
F.3d 1187, 1196-97 (9th Cir. 1987).

For an allegedly inappropriate body searchitdate the Eighth Amendment, the plainti
must demonstrate that the search amountétetannecessary and wanton infliction of pain.
Jordan v. Gardner986 F.2d 1521, 1525-26 (9th Cir. 1998pncluding that “momentary
discomfort” is not enough). lihe absence of a prasting mental condition or a particularly
invasive search, the humiliation allegedly suftebecause of unwanted physical contact from
correctional officer “does not rise to the levekelere psychological paiequired to state an
Eighth Amendment claim.'Watison 668 F.3d at 1112-14 (affirming dismissal of Eighth
Amendment claim against correctional officdraallegedly entered inmate’s cell while on the
toilet, and rubbed his thigh against theate's thigh, while smiling and laughing).

For purposes of the Fourth Amendment, sessdf prisoners must be reasonable to b
constitutional. Nunez v. Duncarb91 F.3d 1217, 1227 (9th Cir. 2010). “The test of
reasonableness under the Fourthelaiment is not capable of precise definition or mechanic
application. In each case it requir@ balancing of the need foetparticular seah against the
invasion of personal rights thidte search entails. Courts stonsider the scope of the
particular intrusion, the manner in which it imdocted, the justification fanitiating it, and the
place in which it is conducted.rd. (quotingBell v. Wolfish 441 U.S. 520, 559, (1979)).

The Due Process Clause protects prisoners fieing deprived of property without due
process of lawWolff v. McDonnell418 U.S. 539, 556 (1974), andsamers have a protected
interest in theipersonal propertyHansen v. May502 F.2d 728, 730 (9th Cir. 1974). The Uni
States Supreme Court has held, however, #ratnauthorized intg¢ional deprivation of

property by a state employee does not constitutelatvn of the procedat requirements of the

is
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Due Process Clause of the Fourteenth Amendrhammeaningful postdeprivation remedy for the

loss is available* Hudson v. Palmer68 U.S. 517, 533 (1984). Caiifia’s tort claim process

3 A due process claim is not barred, howewdrere the deprivation is foreseeable and
will occur, if at all, at a predickde point in time, such that theagt can be reasonably expecte(
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provides an adequate sideprivation remedyBarnett v. Centoni3l F.3d 813, 816-17 (9th Cir.

1994) (per curiam) (“[A] negligerdr intentional deprividon of a prisoner’s property fails to state

a claim under section 1983 if the state haadequate post depation remedy.”).

Plaintiff will be granted leave to file an anmsed complaint, if he can allege a cognizal

legal theory against a proper defendant andaefft facts in support ahat cognizable legal
theory. Lopez v. Smiti203 F.3d 1122, 1126-27 (9th Cir. 2008h pang (district courts must
afford pro se litigants an opportunity to amendaorect any deficiency their complaints).

Should plaintiff choose to file an amended ctéaimd, the amended complaint shall clearly set

forth the claims and allegations against each defendant. Any amended complaint must cy

deficiencies identified above and aldhere to the following requirements:

Any amended complaint must identify as a defendant only persons who personally
participated in a substantial way in depriving him of a federal constitutional rigittnson v.
Duffy, 588 F.2d 740, 743 (9th Cir. 1978) (a persanjects another to éhdeprivation of a
constitutional right if he does att, participates inrther’s act or omits to perform an act he

legally required to do that causthe alleged deprivation).

It must also contain a captiorcinding the names of all defendantsed. R. Civ. P. 10(a).

Plaintiff may not change the nature of thist by alleging newynrelated claimsGeorge
v. Smith 507 F.3d 605, 607 (7th Cir. 2007).

Any amended complaint must be written or typedhsa it so that it is complete in itself
without reference to any earlier filed complaifi.D. Cal. L.R. 220. This is because an amen
complaint supersedes any earlier filed compjand once an amended complaint is filed, the
earlier filed complaint no longers&s any function in the cas&ee Forsyth v. Humana14
F.3d 1467, 1474 (9th Cir. 1997) (the “amended complupersedes theigmal, the latter
being treated thereafter asn-existent.””) (quotind.oux v. Rhay375 F.2d 55, 57 (9th Cir.
1967)).

1

make pre-deprivation process availabfee Zinermon v. Burch94 U.S. 113, 136-39 (1990).
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The court cautions plaintiff that failure to comply with the Federal Rules of Civil
Procedure, this court’s Local Rsleor any court order may resudtthis action being dismissed
Seelocal Rule 110.

IV.  “Request for Judicial Order”

Plaintiff requests an order preventing “dedants” from selling his three homes at an
auction. ECF No. 11see als&CF Nos. 12, 13. However, he fails to meet the minimum
threshold for merit to satisfy theasidard for a preliminary injunctich At an irreducible
minimum, he must demonstrate that there ie@dt a fair chance of success on the merits.
Johnson v. California State Board of Accountant®/F.3d 1427, 1430, 1433 (9th Cir. 1995);
Sports Form, Inc. v. United Press Internatigré86 F.2d 750, 753 (9th Cir. 1982). As discuss

sed

above, his complaint must be dismissed for faitarstate a claim and at present he has shown no

likelihood of success on the merits of any claim. Accordingly, plaintiff's motion must be de
V.  Summary of Order
Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff's request to proceed in forma pauperis (ECF No. 9) is granted.

2. Plaintiff's “Request fodudicial Order” (ECF Nos. 11, 12, 13) is denied.

3. The complaint is dismissed with leave to amend within 30 days. The comple
must bear the docket number assigttethis case and be titled “Amended
Complaint.” Failure to comply with this order may result in dismissal of this

action for failure to prosecute and failurestate a claim. If plaintiff files an
1

i

i

* A preliminary injunction represents theeegise of a far re&ing power not to be
indulged except in a castearly warranting it.Dymo Indus. v. Tapeprinter, In826 F.2d 141,
143 (9th Cir.1964). The moving party must prove tiets likely to suceed on the merits, that
he is likely to suffer irreparable harm in thesabce of preliminary relief, that the balance of
equities tips in his favpand that an injunction ig the public interestStormans, Inc. v. Selegk
586 F.3d 1109, 1127 (9th Cir.2009) (citvwgnter v. Natural Res. Def. Council, lne— U.S. —
—, 129 S.Ct. 365, 375-76, 172 L.Ed.2d 249 (2008)).
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amended complaint stating a cognizablenalthe court will proceed with service of

process by the United States Marshal.

Dated: August 2, 2017.
%M/7 f%%—\
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




