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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | GALINA IGNATYEV, No. 2:16-cv-2579-EFB
12 Plaintiff,
13 V. ORDER
14 | NANCY A. BERRYHILL, Acting
15 Commissioner of Social Security
16 Defendant.
17
18 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
19 | (“*Commissioner”) denying her applications Disability Insurance Benefits (“DIB”) and
20 | Supplemental Security Income (“SSI”) under Titleand XVI of the Social Security Act. The
21 | parties have filed cross-motions for summjaggment. ECF Nos. 16 & 17. For the reasons
22 | discussed below, plaintiff's nion is granted and the Commissioner’s motion is denied. The
23 | matter is remanded for further proceedings.
24 | 1
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26 || /I
27 || 1
28 || /I
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l. Background
On October 22, 2012, plaintiff filed applicatiofts DIB and SSI, alleging that she had

been disabled since June 1, 2012. Administr&ieeord (“AR”) at 101-04; 597-507. Plaintiff’s
application was denied initiallyd. at 65-65D) and upon reconsideration by the Commissiong
(id. at 66-71). Plaintiff requestl a hearing before an Admstrative Law Judge (“ALJ”)id. at
72-73), and a hearing was held on September 11, 2014 before ALJ Carol Eckeraeb31.
Plaintiff was represented by attorney at this hearindd. at 531-75. Plairt testified at the
hearing, as did a vocational expeid.

The ALJ issued a decision on February 27, 2015 and found that, based on the DIB
application, plaintiff was nadisabled under sections 2i)&{nd 223(d) of the Act. Id. at 30.

! Disability Insurance Benefire paid to disabled persons who have contributed to

Social Security program, 42 U.S.C. 88 #2keq Supplemental Security Income (“SSI”) is paid

to disabled persons with low income. 42 U.S.C. 88 E8&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suystantial gainful activity” due to
“a medically determinable physical or mentapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evalion governs eligibility for benefitsSee20 C.F.R.
§§ 423(d)(1)(a), 416.920 & 416.971-Howen v. Yuckeré82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Step one: Is the claimam@aging in substantial gainful
activity? If so, the claimant imund not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three. nidt, then a finding of not disabled is
appropriate.

Step three: Does the claimaimpairment or combination
of impairments meet or equal anpairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndtsabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w@kif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ie finst four steps ahe sequential evaluation
process.Yuckerf 482 U.S. at 146 n.5. The Commissiobears the burdeihthe sequential
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The ALJ also found that, based on the SSI appba, plaintiff was notlisabled under section

1614(a)(3)(A) of the Act.1d. She made the following specific findings:

1.

The claimant meets the insured status requirements of the Seciaity Act through
March 31, 2015.

* % %

. The claimant has not engaged in substantial gainful activity since June 1, 2012, the

alleged onset date (20 CFR 404.1%87%eq, and 416.97&t seq).

* % %

The claimant has the following severe impants: degenerative disc disease of the
lumbar spine and bilateral carpal tunngidrome, status post bilateral carpal tunnel
release surgery (20 CFR 404.1520(c) and 416.920(c)).

* % %

The claimant does not have an impairment or combination of impairments that meg
medically equals the severity one of the listed impairments in 20 CFR Part 404, Sut
P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925 anc
416.926).

* % %

After careful consideration of the entire retdd find that the clanant has the residual
functional capacity to perform light wloas defined in 20 CFR 404.1567(b) and
416.967(b) except with additional posturalit@tions restricting her to no more than
occasional climbing of ramps and chairs withclimbing of ladders, ropes or scaffolds
and occasional crawling, crouching, knegland stooping, and manipulative limitation
restricting her to no more than frequéandling and fingering with her right upper
extremity.

* % %

The claimant is capable of performing pastvate work as a EKG technician. This wg
does not require the performance of worlated activities precluded by the claimant’'s
residual functional capacity (20 CFR 404.1565 and 416.965).

*k%k

The claimant has not been under a disabilitydefsed in the Social Security Act, from
June 1, 2012, through the date of thesidion (20 CFR 404.1520@@nd 416.920(f)).

Id. at 15-30.

evaluation process proceeds to step fikk.
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Plaintiff's request for Appeals Council rew was denied on August 2, 2016, leaving t
ALJ’s decision as the final desion of the Commissionetd. at 6-9.

[l Legal Standards of Review

The Commissioner’s decision theatlaimant is not disabledibe upheld if the findings
of fact are supported by substahevidence in the record attte proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnaia3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admir69 F.3d 595, 599 (9th Cir. 1999gckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &agst, if supported by substantial evidence, 4

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence i$

more than a mere scintilla, bless than a preponderanceaelee v. Chate®4 F.3d 520, 521 (9t
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppc
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidence is susceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

. Analysis
Plaintiff argues that: (1) this case should be remanded for additional administrative

proceedings so that the Commissioner can conam®RI that was taken after the ALJ issuec

her decision; (2) that the ALJ edrén failing to account for clainmd’'s mental impairments in the

residual functional capacity3) that the ALJ improperly discowet the opinions of Dr. Palatnik
and family nurse practitioner Makovey; and (4ttthe ALJ improperly discounted plaintiff’s
i
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testimony regarding her pain symptoms. As dised below, the court finds merit in plaintiff's
fourth argument and remands this mafte further administrative proceedings.

A. Relevant Legal Standards

In evaluating whether subj@ég@ complaints are credibléhe ALJ should first consider
objective medical evidence and then consider other facBumsnell v. Sullivan947 F.2d 341,
344 (9th Cir. 1991) (en banc). If there is ohjgximedical evidence afnpairment, the ALJ may
then consider the nature of the symptomgeltke including aggraviaig factors, medication,
treatment, and functional restrictioi®ee idat 345-347. The ALJ also may consider: (1) the
applicant’s reputation for truthfulness, priocamsistent statements other inconsistent
testimony, (2) unexplained or inadequately explhifagiure to seek treatment or to follow a
prescribed course of treatment, dBYithe applicant's daily activitiesSmolen v. ChateB80 F.3d
1273, 1284 (9th Cir. 1996). Work records, phisicand third party testimony about nature,
severity and effect of symptoms, and inconsisies between testimony and conduct also may
relevant. Light v. Soc. Sec. Admjri.19 F.3d 789, 792 (9th Cir. 1997). A failure to seek
treatment for an allegedly debilitating medipabblem may be a validonsideration by the ALJ

in determining whether the alleged associated iganot a significant neexertional impairment.

See Flaten v. Secretary of HH8! F.3d 1453, 1464 (9th Cir. 1995). The ALJ may rely, in part,

on his or her own observatiorsge Quang Van Han v. Bowd82 F.2d 1453, 1458 (9th Cir.

1989), which cannot substitute for medical diagnosiarcia v. Sullivan900 F.2d 172, 177 n. 6

(9th Cir. 1990). “Without affirmative evidenahowing that the claimant is malingering, the
Commissioner's reasons for rejecting the clairsaastimony must be clear and convincing.”
Morgan, 169 F.3d at 599. Finally, it must beted that, while the ALJ should begin by
considering the objective medical evidence $hay not reject a claimant's subjective
complaints based solely on a lack of objective medical evidence tacéutgborate the alleged
severity of pain.”Bunnel| 947 F.2d at 345.

1

2 Given this finding, the court declines tddaess plaintiff's remiaing arguments.
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B. Background

Plaintiff testified that she had pain inrtiteoracic spine, headaes connected to blood
pressure, chest pain, and a catpahel condition that had not improved with treatment. AR :

556-57. She also testified that $ta& “constant stiffness” in herrhbar spine, so much so that

it

t

was difficult to turn onto her side at nighd. at 559. Finally, she testified that she had recently

(and in the past) experienced “very mge” pain in her left leg and bacld. at 561. Based on
her history of carpal tunnel, ptdiff testified that she had diffulty performing home tasks that
involved using her handdd.

The ALJ discounted plaintiff's simony regarding pain, stating:

The claimant's medically determinable impairments could
reasonably be expected to cawssmne of the claimant’s alleged
symptoms. However, the claimant’s statements concerning the
intensity, persistence and limiting effects of these symptoms are not
entirely credible. The claimanttastory of physical examinations
are mostly benign and disproportid@do the chronicity, intensity
and frequency of pain that shentends. The claimant’s reports
that she does virtually no househaldores or very little physical
activity is not consistent with lack of positive objective findings
upon her examination history. Despite the claimant’s complaints of
debilitating pain, there have been few corresponding signs of
tenderness on examination.

Id. at 28.
C. Argument

The ALJ has failed to offer sufficiergasons for discountingghtiff's subjective
testimony regarding her pain. She cited the dsumey between plaintiff's treatment records 4
her complaints but did not, as was required, eijliaddress any otherdtors in her decision.
SeeBunnell 947 F.2d at 34FRollins v. Massanafi261 F.3d 853, 857 (9th Cir. 2001) (holding
that “subjective pain testimorgannot be rejected on the sgi®und that it is not fully
corroborated by objective medical evidence’); .20 C.F.R. § 404.1529(c)(2) (“However, we
will not reject your statements about the intenaityg persistence of your pain or other symptg
or about the effect your sympis have on your ability to work solely because the available
objective medical evidence does sabstantiate your statemenjs.In her cross-motion, the

Commissioner argues that the Adlidl provide additional reasons for discounting plaintiff’s
6
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testimony, namely that plaintiff's testimony regaglher daily activities was inconsistent with
her assertions of disabling pain. ECF N@.at 15. The Commissiongoints to treatment
records which state that medication “enables [plffito perform activities of daily life easier.”
AR at 408, 428. This argument is simply aaestinent of the ALJ’s fiding that plaintiff's
treatment records were inconsistent with herestthje pain testimony. It is far from obvious t
this finding is actually inconsigté with plaintiff's testimony. Alomatically, “easi€’ is not the
same as “easy.” It might well be that the exa effects of medication simply transform
impossible tasks into difficult ones. The recaoited by the Commissionare silent on this
point and the court declines to make inferenfaagrable or unfavorable. In any event, the AL
did not cite these records in her determmatnd, thus, they cannot save the inadequately
supported decision to discount piaif’'s subjective testimonySee Hernandez v. Colyi2014
U.S. Dist. LEXIS 5411, 2014 WL 185742, at *3 (CQal. Jan. 15, 2014) (“Whether accurate
inaccurate, the ‘reasons’ gleaned by [the Commissjdng not specificallyand expressly statec
by the ALJ as the reason(s) for the credibilityedmination cannot properly form the basis for
judicial affirmance of the credibility determination.”).

The error in this case cannot be considéaunless. Where some of an ALJ’S reason

for an adverse credibility determination are legaibufficient, the Court must consider whethe

the reliance on invalid reass was a harmless err&ee Batson v. Comm’r of the Soc. Sec.
Admin, 359 F.3d 1190, 1195-97 (9th Cir. 2003) (applyangarmless error standard where the
credibility finding was iwvalid). The Ninth Circuit statetthat, “[s]o long as there remains

‘substantial evidence supporting the ALJ's cosmua’s on credibility’ &d the error ‘does not

negate the validity of the ALJ's ultimate credililttonclusion,’” such [error] is deemed harmles

Carmickle v. Comm’r of the Soc. Sec. AdnB83 F.3d 1155, 1162 (9th Cir. 2008) (quoting
Batson 359 F.3d at 1197). Here, there were noogx@licit reasonsupporting the adverse
determination.

The only remaining question is whether to remand for additional administrative
proceedings or the award of benefits. “Teeision whether to remand a case for additional

evidence, or simply to award benefitsnighin the discretion of the court.Sprague v. Bowen
7
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812 F.2d 1226, 1232 (9th Cir. 1987). A courddd remand for further administrative
proceedings, however, unless it concludesgheh proceedings would not serve a useful
purpose.Dominguez v. Colvir808 F.3d 403, 407 (9th Cir. 2016)he court cannot say that

additional proceedings would have no utility ie foresent case. That the ALJ failed to provid

sufficient reasons for discountingapitiff’'s subjective testimony ithis instance does not compel
a finding that she ignabledo so. Additionally, the potential generation of additional medical

evidence in the intervening years may prove enlighten@ege Treichler v. Comm'r of Soc. $eg.

775 F.3d 1090, 1101 (9th Cir. 2014) (additional proceeduage utility where “there is a need

resolve conflicts and ambiguities, . . . or thegemtation of further evidence . . . may well prov

enlightening in light of the passage of timdifjternal quotations and quotation marks omitted).

V. Conclusion
Accordingly, it is hereby ORDERED that:
1. Plaintiff's motion for summaryggment (ECF No. 16) is granted,;
2. The Commissioner’s cross-motion fonsuary judgment (ECF No. 17) is denied;
3. This matter is remanded for atitahal administrative proceedings; and

4. The Clerk is directed to enter judgmen plaintiff's favor and close the case.

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

DATED: March 21, 2018.
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