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7
8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | Joseph P. Cuviello, No. 16-cv-02584-KIM-KJIN
12 Plaintiff, ORDER
13 V.
14 City of Vallejo, et al.,
15 Defendants.
16
17 Defendants City of Vallejo (“City”) and \Mkejo Police Officer M. Koutnik move to
18 | dismiss plaintiff Joseph@iello’s first, second and fourth cees of action. Mot. to Dismiss
19 | (*MTD”), ECF No. 73, at 9, 11-13. In additiodefendants argue Offic&outnik is entitled to
20 | qualified immunity in the face gdlaintiff’'s constitutional claimsld. at 10-11. Plaintiff filed an
21 | opposition. Opp’n, ECF No. 74. Defendantdiegh Reply, ECF No. 75. The court heard
22 | argument on July 24, 2020, wikhatthew Strugar appearingrfplaintiff and Richard Osman
23 | appearing for defendants. For the reasons bélercourt DENIES in full defendants’ motion to
24 | dismiss.
25| |I. BACKGROUND
26 A. Factual Background
27 This case involves plaintiff's participation @ght demonstrations, his use of a bullhorn at
28 | the demonstrations, and the constitutionality ofumicipal noise ordinance. On June 20, 2015,
1
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plaintiff attended a denmstration at the Six Flags Discovefyngdom in Vallejo, California.
Sec. Am. Compl. (“SAC”) 1 22, ECF No. 72. Hieges that, prior tthe demonstration, he
researched Vallejo Municipal Code 8§ 7.84.0&28ich regulates noise disturbancéd. 11 23—-26.
He concluded that using hislthorn would not violate the ordance because it “could not be
classified as either ‘loud unnecessaoyse or a noise disturbanceld. I 26. At the
demonstration, plaintiff used ahectronic bullhorn; once he didyather attendewld plaintiff
Vallejo City Police Officer Garcia had informecetbther attendee that inttiuals must apply fo
and receive a permitifasing a bullhornld. § 27. Plaintiff approaad Officer Garcia, who
showed him the text of Vallejo Municipal Co8e8.56, which required a permit prior to using &
“sound amplifying” device.ld. I 28. After plaintiff spoke witlOfficer Garcia, plaintiff did not
use the bullhorn further thatyland resolved to apply far permit prior to the next
demonstrationld.  29. Approximately two weeks lafen July 4, 2015, plaintiff attended
another demonstration, but claims he didagmly for a permit derehand because the
organizers wished for fto be unannounced.Id. { 30. To prepare fanother demonstration
planned for July 18, 2015, plaintiff sought to apply for a perihdity 31. After calling the
Vallejo Police Department and receiving a fax nemto send in the penit application, plaintiff
transmitted the application on Julg,22015 and did not receive a responske {{ 31-33. “[F]or
fear of being arrested,” plaintiff did not uee bullhorn athe July 18, 2015 demonstratiold.

1 34.

Plaintiff also attended five additionalmenstrations in 2015 and 2016 and describes
series of intervening communtaans and events. As pled apitiff spent July, August and
September 2015 researching preggdegarding municipal noisgdinances; as a result, he
determined the permit requirememt§ 8.56 to be unconstitutionald. § 35. Upon reaching thig
conclusion, plaintiff emailed theeCity officials on Septembdrl, 2015 to inform them of his
opinion and his intent to useetlbullhorn at a demonstratiptanned for the following day,
September 12, 2013d. 11 37-38. In response to plaintiff's eintie City Attorney articulated
the City’s position that the ordinance was constitutiadal] 39; nevertheless, plaintiff did atte

a demonstration on September 2615 and used a bullhorid.  40.

ANy
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On October 31, 2015, plaintiff attended anottiemonstration in whit both plaintiff and
another demonstrator, Lisa Soldivini, used thikhioun as well as a laggtelevision to project
their messageld. § 41. After Ms. Soldivini used the llubrn without interruption, plaintiff
began to do the saméd. According to plaintiff, Officer Kutnik then approached him, asked
whether he had a permit, and upon hearing haalidtold him he could not use the bullhoitd.
Plaintiff claims Officer Koutnik stated he would not arrest pl#if, but he would confiscate the
bullhorn “as evidence of a crime”plaintiff continued to use itld. “[F]Jor no other reason than
.. . [Officer] Koutnik’s threato seize it,” plaintiff claim$e stopped using the bullhorid.
Although plaintiff says Offier Koutnik made these statemer@garding the butlorn, the officer
told plaintiff he would not prevent platiff from using thdarge television.ld.

On three additional occasions—November 21, 2015, May 28, 2016, and June 18, 2
plaintiff attended demonstrationsithout his bullhorn, for feaallegedly based on the City
Attorney’s threats of enforcement andfiGer Koutnik’s threat of seizureld. { 43. Other
attendees brought bullhorns and used them, with@etrmit, despite the presence of officers.
Id. 1 44.

B. Procedural Background

On October 31, 2016, plaintiff, proceeding profded suit against defendants. Compl|

ECF No. 1. On March 17, 2017, plaintiff filedmotion for preliminary injunction, ECF No. 15;

after the court found his notice defective,FERo. 17, plaintiff filed an amended motion on
March 27, 2017, Mot. for Prelim. lnECF No. 18. As provided kis district’s Local Rules
regarding pro se litigds, a Magistrate Judge held tearing on plaintffs preliminary
injunction. Minutes, ECF No. 23. On April 28)27, the Magistrate Judge issued Findings a
Recommendations recommending thagirt deny plaintiffs motion for a prelinmary injunction.
Findings and Recommendations on Mot. for Prelimp, ECF No. 24. Defendants then filed a
motion for partial summary judgment, Mot. f@artial Summ. J. (“MSJ”), ECF No. 25; the
Magistrate Judge issued Findings and Recommendatiomamesading this court grant
defendants’ motion for partisummary judgmentral dismiss plaintifs fifth claim for

deprivation of his First Amendemt rights, Findings and Recomnaations on Mot. for Partial

3

016—




© 00 N o o b~ w N P

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o h~N WwN B O

Case 2:16-cv-02584-KIM-KIJN Document 79 Filed 11/16/20 Page 4 of 21

Summ. J., ECF No. 39. On September 1, 2013 cthurt adopted the Magistrate Judge’s
Findings and Recommendations and denied tiésnrmotion for a preliminary injunction.
Order, ECF No. 41.

On September 25, 2017, plaint@ppealed this court’s der denying his motion for a
preliminary injunction. Not. of Interlocutorygpeal, ECF No. 42. As plaintiff's appeal was
pending before the Ninth Circuit, on March 29, 2ah& court declined tadopt the Magistrate
Judge’s Findings and Recommendations thgtaht defendants’ matn for partial summary
judgment. Order, ECF No. 48. Meanwhile,May 22, 2018, the Vallejo City Council discuss
amending Vallejo Municipal Code § 8.56. SAC { 47. During this discussion, the City Atto
described the amended ordinance as “jusitdication ordinance” to encourage possible
demonstrators to let the City know whigrey plan to have an evert. Following debate, the
City adopted the amended ordinance on June 12, 2018.48. Plaintiff claims there are
significant differences betweenetamended ordinance and th@ioral ordinance, though the
amended ordinance still comaithe permit requirementd. § 49.

On December 10, 2019, a Ninth Qiricpanel majority reversetthis court’s denial of

ey

plaintiff's motion for a preliminary injunction andmanded the case back to this court for further

proceedings.See Cuviello v. City of Vallej@44 F.3d 816, 821 (9th Cir. 2019). This court
subsequently vacated its previous order, g@plaintiff's motion for a preliminary injunction,
enjoined the City from enforcing the ordinanared referred the matter diato the Magistrate
Judge for pretrial proceedings. Order, EGH: B6. Plaintiff then retained counsel, and as
provided by Local Rule 302(c)(21),eiMagistrate Judge referred ttese back to this court afte
plaintiff retained counsel. Order, ECF No. 65. The court granted the parties’ stipulation fg
to file a Second Amended Complaint, Min@eder, ECF No. 71; gintiff filed a Second
Amended Complaint on April 29, 202&ee generall{sAC.

In the operative complaint, plaintiff brindgsur claims: (1) munigal liability under 42
U.S.C. § 1983 for violation gilaintiff’'s First Amendment Rightto Free Exercise of Speech,
Assembly, and Press and Fourteelthendment Right to Equal Protectiod, 11 64-69; (2)

violation of liberty of speech under Article $ections 2(a) and 3(a) of the California
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Constitution,id. 9 70-72; (3) a facial and as appliedltdnge to Vallejo Municipal Code § 8.5
as amended in 2018l. 71 73-81; and (4) violation of California Civil Code § 52.1, the Bane
Act, id. 1 82—-86. Plaintiff names as defendants on ek the City ofvallejo and Officer
Koutnik. Id. 11 10-11.

. LEGAL STANDARD

Under Rule 12(b)(6) of the Federal Rules ofildProcedure, a partynay move to dismis
a complaint for “failure to stata claim upon which relief can geanted.” A court may dismiss
“based on the lack of cognizable legal theoryherabsence of suffiai facts alleged under a
cognizable legal theory.Balistreri v. Pacifica Police Dep/t9901 F.2d 696, 699 (9th Cir. 1990)

Although a complaint need contabnly “a short and plain s&hent of the claim showin
that the pleader is entitled to relief,” Fed. Rv.(R. 8(a)(2), in ordetio survive a motion to
dismiss this short and plain statemh “must contain sufficient factueatter . . . to ‘state a claim
to relief that is plasible on its face.” Ashcroft v. Iqbgl556 U.S. 662, 678 (2009) (quotiBg!ll
Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). A complaint must include something mot
than “an unadorned, the-defendant-unlawfligrmed-me accusation” or “labels and
conclusions’ or ‘a formulaic recitatiaof the elements of a cause of actionld. (quoting
Twombly 550 U.S. at 555). Determining whethayaaplaint will survive a motion to dismiss
for failure to state a claim is“aontext-specific task that reges the reviewing court to draw or
its judicial experience and common senskel’at 679. Ultimately, thenquiry focuses on the
interplay between the factual allegations of theglaint and the dispositive issues of law in th
action. See Hishon v. King & Spalding67 U.S. 69, 73 (1984).

In making this context-specifevaluation, this court must estrue the complaint in the
light most favorable to the plaifftand accept as true the factadliegations of the complaint.
Erickson v. Pardysb51 U.S. 89, 93-94 (2007). This ruleedamot apply to “a legal conclusion
couched as a factual allegatiorPapasan v. Allain478 U.S. 265, 286 (198&)uoted in
Twombly 550 U.S. at 555, nor to “allegatis that contradict mattersgmerly subject to judicial
notice” or incorporated by reference into the complaBprewell v. Golden State Warriprs

266 F.3d 979, 988-89 (9th Cir. 2001).
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1. DISCUSSION

In their motion to dismiss, fiendants assert the following: (1) the factual allegations ¢o

not support plaintiff's firs claim for violation of the Fourteém Amendment; (2) Officer Koutnik
is entitled to qualified immunity from plaintiffsonstitutional claims; (3) plaintiff fails to state
claim for relief under Article 1Sections 2(a) and 3(a) of the California Constitution; and

(4) plaintiff's fourth clam fails to allege facts sufficient gtate a claim for relief under Californ
Civil Code § 52.1. MTD at 9-13.

In his opposition, plaintiff responds to eachlod City’s arguments but also argues the
court should deny defendants’ motion for iteqedural deficiencie©pp’n at 12; namely,
plaintiff contends defendantsiled to meet and confevith plaintiff before filing,id., and
defendants’ motion violates the Federal Rules of Civil Procedlurat 12-15.

The court addresses these argumentsrim heginning with plaintiffs’ threshold
procedural issues.

A. Procedural Matters

Plaintiff argues specifically that: (1) the court shouldcwtsider defendants’ motion

ia

because they failed to comply with this courtiset and confer requirement in its standing order,

id. at 12; (2) defendants’ motion is untimely andlates Federal Rule @ivil Procedure 12(b),
id. at 12—-14; and (3) Federal Rule of Civil Progeed12(g)(2) bars defendis’ motion because it
raises defenses that were available but omittad their previous motion for partial summary
judgment. Id. at 14-155see alsdMot. for Partial Summ. J.
1 Meet and Confer Requirement

Plaintiff is correct that defendants did notgay with this court’s requirement for the
parties to meet and confer priorfiling the pending motion. Opp’at 12. The meet and confe
requirement continues to apptythis case, notwithstanding itsng procedural history, as
defendants recognize and as reflddtethe parties’ discussiompsior to plairtiff's filing his

amended complaint. Reply @t Despite the recency of tdescussion regarding the amended

complaint, additional meet and confer could have clarified plaintiff's claims and narrowed the
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dispute brought to the court. Wartheless, in the interest okghting the merits without further
delay, the court resolves the motion on the méetew. Defendants are cautioned to studiou
observe the meet and confequirement going forward.

2. Rule 12(b)

Plaintiff also asserts his anded complaint didot “revive defenses and objections,”
which he says defendants waived by not asggttiam in response faintiff's original
complaint. Opp’n at 13 (citinBrooks v. Harlon Rip CaswelNo. 3:14-CV-01232-AC, 2016
WL 1056977 (D. Or. Mar. 2, 2016)). Plaintiff netthe amended complaint adds only “a ming
bit of new matter not included in his origicomplaint—the allgations about the 2018
amendment to the ordinance at issuiel’at 13—14. The current moti, plaintiff argues, does
not challenge any of the “new matt and thus defendants do not have the right to file this pr
answer motion.ld.

In reply, defendants maintain that under FatiRule of Civil Pr@edure 12(h)(2) “waiver
does not apply to the defense of failure to sdatkim.” Reply at 6 Defendants also point to
Ninth Circuit precedent allowing courts to em#én motions to disnss an amended complaint
under Rule 12(b)(6), even when the defendanbhaisght a previous motidio dismiss an earlie
complaint. Id. at 6—7 (citingln re Apple iPhone Antitrust Litig846 F.3d 313, 317-20 (9th Cir.
2017),aff'd on a different questiori39 S. Ct. 1514 (2019)).

The portion of Rule 12 on which plaintiff redigprovides as follows: “Failure to state a
claim upon which relief can be g, to join a person requirég Rule 19(b), or state a legal
defense to a claim may be raisédl) in any pleading allowed @rdered under Rule 7(a); (B) b
a motion under Rule 12(c); or (@) trial.” Fed. R. Civ. P. 12J(2). Rule 7(a) identifies the
following as the pleadings it covers: “(1) a compia{@) an answer to @eomplaint; (3) an answe
to a counterclaim designatedasounterclaim; (4) an answerdarossclaim; (pa third-party
complaint; (6) an answer to a third-party comptaamd (7) if the court alers one, a reply to an
answer.” Fed. R. Civ. P. 7(alrule 12 also provides that a pavtaives the 12(b)(2)-(5) defens
of lack of personal jurisdictiommproper venue, insufficie process, and insufficient service of

process when it omits the defense from a 12(g)(2) motion, a 12(h)(1) motion or in a respot
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pleading or amendment alled in Rule 15(a)(1)Id. 12(h)(1). The court addresses Rule
12(g)(2) below.

Here, defendants did not waive the defensg tidvance in the pending motion, failure
state a claim for relief under Rule 12(b)(6), because Rule 12@l)2vs a defendant to assert
this defense in other wayscianding at trial. Though defendts invoke the defense in a new
Rule 12(b)(6) motion, as opposed to preserving & dsfense in an answer, or making a Rule
12(c) motion for judgment on the pleadings as Rule 12(h)(2) would allow, the court will not
the pending motion on that grounds the Ninth Circuit has obsexd, “relegating defendants tc
the three procedural avenugsecified in Rule 12(h)(2) cgmroduce unnecessary and costly
delays.” In re Apple 846 F. 3d at 318. Drawing on the “ptiaal wisdom” ofother district
courts before it, bearing in the mai the Circuit’s “forgiving” stancad. at 319, this court will
reach the merits of defendants’ motion, rather {eame the questions itisgs for resolution at a
later date.

3. Rule 12(g)

Plaintiff also argues that Rule 12(g) b#re court from considarg defendants’ motion
because their previous motion fmartial summary judgment did nily on any facts extrinsic tq
the complaint, meaning ¢hmotion operated as a tiam to dismiss. Opp’n at 14. In support of
this argument, plaintiff claims defendants ofdfyled” the motion as one for summary judgme
because they had already answeeghtiff’s initial complaint. Id. Plaintiff also points to
defendants’ statement in the suamnjudgment motion, thahey attacked platiff's claims as “a
matter of law.” Id. (quoting Mot. for Partial Summ. dt 2—3). Because the instant motion
involves defenses available to defendantsttit “could and should have” raised years ago,
plaintiff asserts the motion “only creates mor&agg four years now after the case began, ant
more than six months aftédre Ninth Circuit’'s remandld. at 15.

Defendants argue that plaintiff provides no sarpfor his “propositbn” that defendants’
previous Rule 56 motion functioned a Rule 12 motion. Replyat Even if the court were to
construe the previous motion @laintiff urges, defendants claithe court may still entertain the

i
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instant motion because defendants have not filied & “strategically abusive purpose” and delay

would have “no apparent purposdd. at 8 (citingln re Apple 846 F.3d at 317-20).
Rule 12(g) provides, in pertinent part, “Exceptprovided in Rule 18§(2) or (3), a party|
that makes a motion under this rule mustmake another motion und#rs rule raising a
defense or objection that was available topghagy but omitted from itearlier motion.” Fed.
Rule Civ. P. 12(g)(2). Plaintiffargument neglects the full test Rule 12(g), specifically the
first clause allowing for an exception ‘gsovided in Rulel2(h)(2) or (3).” Id. As noted above,

Rule 12(h)(2) allows raising the defense of failirstate a claim up toéhpoint of trial and doe

1°2)

not operate as a straightjackethe face of practical consideratis. Moreover, the Ninth Circuit

has clarified that to properly undg¢and it, a court must “read Rul&(g)(2) in light of the genera
policy of the Federal Rules of CiHlrocedure, expressed in Rule lii're Apple 846 F.3d at
318. Rule 1 declares that courts should coestine Federal Rules “to secure the just, speedy,
and inexpensive determination of every action and proceedidg(titing Fed. R. Civ. P. 1).
The court adheres to the policy of efficieesolution the Rules embody, and so proceeds to
considering the merits afefendants’ motion.

B. Fourteenth Amendment Claim (First Claim)

Defendants maintain plaintiff's complainbretains no factual allegations to support an
equal protection claim because the complaint do¢sllege facts shang state discrimination,
with intent or purpose, on account of plaintifffembership in a protead class. MTD at 9
(citing Engquist v. Ore. Dep’t of Agric553 U.S. 591, 607 (2008) (additidrmétations omitted)).
In opposition, plaintiff clafies the violation of his fundamentaght to free speech, rather than
any discrimination based on his mesnghip in a protected classywes as the basis for his equa
protection claim.Opp’n at 26—27 (citingnter alia, United States v. Juvenile Malg70 F.3d
999, 1009 (9th Cir. 2012) (identifying standardgialbility for an equal protection claim);
Silveira v. Lockyer312 F.3d 1052, 1087-88 (9th Cir. 2002) (exmihg “[s]tatutes infringing on
fundamental rights are subjectttee same searching review,”.i.strict scrutiny, as “[s]tatutes
that treat individuals diffrently based on race, alienage, or national origaidipgated in part or

other grounds as stated in Gallinger v. Bece®a8 F.3d 1012, 1017 (9th Cir. 2018). In reply

9
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defendants argue the operative complaint “failst&de facts limiting Isi equal protection claim
on this basis and fails to give Dafitants notice of what theory Plafheven was asserting . . . .[
Reply at 9.

“The First Amendment provigethat Congress ‘shall make law . . . abridging the
freedom of speech, or of the press; or the right of people pdateassemble, and to petition
the Government for a reelss of grievances.”Meyer v. Grant486 U.S. 414, 420 (1988)
(alteration in original). Fst Amendment rights “are among thiemdamental peonal rights and
liberties which are secured to all persons leyRburteenth Amendment against abridgment by a
State.” Id. (quotingThornhill v. Alabama310 U.S. 88, 95 (1940)). Any state action alleged to
violate or limit this “fundamental personal rigimid liberty” is subject to strict scrutiny.
Thornhill, 310 U.S. at 95.

Plaintiff’'s complaint exhibits some pleadj deficiencies, which defendants correctly
identify. Plaintiff specificallyreferences his equal protectiolaim on only one occasion.
SAC 1 66 (“depriving PLAINTIFF of the clearlgstablished and well-established constitutional
... right to be free from depation of equal protection of thaw as secured by the Fourteenth
Amendment”). His description, which fails toegjfy the fundamental righiheory of liability
and how defendants’ actions do not survivecsserutiny, does not provide defendants with
notice of a “cognizable legal theory.” At heayjmplaintiff again claried he is not making a
claim based on membership in a protected cliefgndants acknowledgedstelarification that
plaintiff brings an EquaProtection claim under ashdamental right theory dfability and agreed
that with this clarification, an amendment oé ttomplaint on this point is not necessary. The
court agrees.

Defendants also argue plaihtidoes not plead any facts suggest Chapter 8.56 involves

>

‘the unequalburdening of a fundamental right .’ such that it wouwl violate the Equal Protectio
Clause.” Reply at 9 (emphasis in original) (quotingenile Male670 F.3d at 1009). This
argument is unavailing, as it does not take accotifte totality of the record here, including the

operative complaint in full. As plaintiff pointaut, the Ninth Circuit has already determined the

10
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ordinance hereviolated plaintiff's fundamatal right to free speectSee Cuviellp944 F.3d at
832 (“[T]he City’s permitrequirement violated ahcontinues to infringen [plaintiff's] free
speech rights.”). Additionally, plaintiff plea numerous occasions on which defendants
allegedly interfered with platiff's fundamentakight of free speech. SAC 11 41, 43—46.

The court denies defendanisbtion to dismiss plaintiff $ourteenth Amendment claim
with the clarification provided above.

C. Articlel, Sections 2(a) & 3(a) of the California Constitution (Second Claim)

Defendants argue plaintiff hastrsiated a viable claim forafiation of his liberty speech
rights under Article |, Sectior¥a) and 3(a) of the CaliformiConstitution. MTD at 11. In
opposition, plaintiff characterizes defendantgjuanents as a “misunderstanding of the law an
the nature of [p]laintiff'sclaim” because plaintiffeeks only equitable religfather than damage
in his California constutional rights clans. Opp’n at 15-16. Defendardoncede this point in
their reply. Reply at 12.

Therefore, the court denies defendants’ oroto dismiss plaintifs second claim.

D. Bane Act (Fourth Claim)

Defendants assert the courtshdismiss plaintiff's fourtttlaim under the Bane Act,

California Civil Code § 52.% because plaintiff did not “pél facts showing violence or

1 The Ninth Circuit clarified that the later amded ordinance is the same in all materia
respects as the original, namely with respet¢he permit requiremenand differs only in
elimination of the required fee: “The onlyeaningful difference be/een Section 8.56.030 and
the prior version of the permitgairement is the elimination ainy fee. Although this lessens ti
asserted harm caused by the perngumement, it does n&liminate it.” Cuviello 944 F.3d at
825. The court thus found plaiffis appeal was not moot drso turned to the merits.

2 The Tom Bane Civil Rights Act, CalifomiCivil Code § 52.1(b)—(c), provides, in
pertinent part:

If a person or persons, whether rot acting under color of law,
interferes by threat, intimidation, coercion, or attempts to interfere
by threat, intimidation, ocoercion, with the extcise or enjoyment
by any individual or individuals of rights secured by the Constitution
or laws of the United States, or of the rights secured by the

Constitution or laws of this state, . . . [that person] may institute and
prosecute in his or her own namelam his or her own behalf a civil
action . . ..

11
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intimidation by threat of violence by the accused defendant.” MTD at 12 (emphasis omitte
(citing, inter alia, Clifford v. Regents of Univ. of CaNo. 2:11-CV-02935, 2012 WL 1565702,
*9 (E.D. Cal. Apr. 30, 2012pff'd, 584 F. App’x 431 (9th Cir. 2014)3ee alsdReply at 12. A
“verbal warning by officers to cease activitiekies not, according to defendants, support a
court’s finding the City violatethe Bane Act. Opp’n at 12iting Center for Bio-Ethical
Reform, Inc. v. The Irvine Co., LI.@7 Cal. App. 5th 97 (2019)). In opposition, plaintiff point
the court to the text of the Bane Act andgedent characterizing “threats of unconstitutional
enforcement actions” as “coercion” undlee Bane Act. Opp’n at 16—-17 (quotiRgdriguez v.
Cty. of Los Angeles891 F.3d 776, 800 (9th Cir. 2018) (emphasizing California Supreme Ca
has not held “that § 52.1 requirdsseats, intimidtion, or coercion beyorttiat inherent in the
constitutional violation itself.”)) (additional citations omitted).

On its face, the Bane Act provides thagemson whose “exercise or enjoyment” of

constitutional rights has beentenfered with “by tineat, intimidation, or coercion” may bring a

civil action for damages and injunctive relid®odriguez891 F.3d at 799. The essence of su¢

claim is that “the defendartty the specified improper means tried to or did prevent the
plaintiff from doing sometimg he or she had the right to do unttes law or force the plaintiff to
do something he or she svaot required to do.Austin B. v. Escondido Union Sch. Djst.

149 Cal. App. 4th 860, 883 (2007). As the Ninth Girbas recently held, based on an analys
of state court precedent, the Bakea does not require “threat,timidation or coercion” separats
from or even “in addition to” the alleged constitunal violations, which irthat case concerned
the Eighth AmendmentRodriguez891 F.3d at 799-801 (citingenegas v. Cty of Los Angeles
32 Cal. 4th 820 (2004), and collecting cases). tBaiBane Act specifies liability may not be

based on “speech alone” unless “the speech itself threatens viol€hogéllo v. City of

StocktonNo. CIV. S-07-1625 LKK, 2009 WL 9156144, at *17 (E.D. Cal. Jan. 26, 2009) (citi

Cal. Civ. Code § 52.1(k)).
California appellate courts remain undeciada whether a Bane Act claim requires a
threat of violence or whether intimidating or coercive spémstever nonviolent suffices, and

the state Supreme Court hast resolved the questiorgeeludicial Council ofCalifornia Civil
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Jury Instruction 3066 (“CACI 3066"), Directions for Use (citi@goyoyes. Cty. of Los Angeles
203 Cal. App. 4th 947, 959 (2012) (declining to “declut every plaintiff mat allege violence
or threats of violence iarder to maintain an #on under section 52.1"); ar€ity and Cty. of Sal
Francisco v. Ballard136 Cal. App. 4th 381, 408 (2006)s@noting issue but finding it
unnecessary to address)). @aintiff is well awareseeOpp’n at 17, thisaurt and other federal
courts in California have fourttiat a threat of arrest frolaw enforcement can constitute
“coercion” under the Bane Act, evenithout a threat of violenceBlack Lives Matter-Stockton
Chapter v. San JoaquiDounty Sheriff’'s Office398 F. Supp. 3d 660, 680 (E.D. Cal. 20k&e
also Cuviellg 2009 WL 9156144 at *17 (“[T]he particulaoercive power of law enforcement
officers has led courts to impokability when detention, ratheéhan violence, is threatened.”)
(citing Cole v. Doe387 F. Supp. 2d 1084, 1102 (N.D. Cal. 2006))viello v. City & Cty. of Sar
Franciscq 940 F. Supp. 2d 1071, 1103 (N.D. Cal. 2013) (Bane Act claim based on violatio
free speech adequately alleged vehglaintiffs pled defendants “thatened them with arrest” if
they protested\Vhitworth v. City of Sonom&lo. A103342, 2004 WL 2106606, at *6—7 (Cal.
App. Sept. 22, 2004) (unpublished) (officer's unspatkeaat of arrest preventing plaintiff from
entering meeting room sufficieto state Bane Act claind).

Here, plaintiff does not allege Officer Kauit threatened him ith arrest. SAC T 41
(“PLAINTIFF asked DEFENDANT KOUTNK if he would be arrested if he contirdigo use the
bullhorn and DEFENDANT KOUTNIK replied no . .”). Instead, plaintiff claims Officer
Koutnik threatened to seize plaitfisfbullhorn at tle demonstrationld. (‘“DEFENDANT
KOUTNIK told PLAINTIFF withouta permit he could not use tballhorn . . .. [H]e would
confiscate the bullhorn as evidence of a crime.”). Then, “for no other reason than” Officer
Koutnik’s threat of seizure, plaintiff ceasedngshis bullhorn at the demonstration on Octobe

31, 2015.1d. In addition, Officer Koutnik’s threat afeizure allegedly leglaintiff to refrain

3 “Even though unpublished California CourtsAgfpeal decisions have no precedentiall

value under California law, [federaburts are] ‘not pecluded’ from considering such decisions
‘as a possible reflection of California law.Roberts v. McAfee, Ind660 F.3d 1156, 1167 n.6
(9th Cir. 2011) (quotingemp’rs Ins. of Wausau v. Granite State Ins.,G80 F.3d 1214, 1220 n
(9th Cir. 2003)).
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from bringing this bullhorn to future demstrations on November 21, 2015, May 28, 2016 and
June 18, 2016ld. 1 43.

A closely analogous case, givire allegations here of sg&h involving the threat of a
seizure, is a California appekeadecision defendants cit&llen v. City of Sacrament@34 Cal.
App. 4th 41 (2015)SeeMTD at 13. Plaintiffs in that casgere homeless persons, and City of
Sacramento police officers allegedly, orethioccasions, “detainedm] and seized and
removed [their] personal propeiitycluding tents, sleeping bags gpersonal items, and cited the
detainees for violatinthe camping ordinance Allen, 234 Cal. App. 4tlat 50. On one of those
occasions, the police officers algoested the homeless persolss. The court did not devote
much analysis to the seizureméintiffs’ property, buultimately found théwrongful arrest or
detention, without more, does not sétiboth elements of section 52.1d. at 69 (citing
Shoyoye203 Cal. App. 4th at 947, 959-960 (involvingm@ngful detentionn which plaintiff
was lawfully arrested, but held for two weeks lantan the original arrest order and in which
the court held “that where coercion is inhererthim constitutional violation alleged, as itis in an
unreasonably prolonged detention, section 52.1 requires a shofwagrcion independent from
the coercion inherent in the @ngful detention.”)). When tharrest is itself the alleged
constitutional violation, theaurt found plaitiff must also demonsite “coercion beyond the
coercion inherent in any arrest&llen, 234 Cal. App. 4th at 69.

In opposition, plaintiff pointso cases critiquing th&llen court’s reasoningSeeOpp’n at
18 (quotingB.B. v. Cty. of Los Angelea5 Cal. App. 5tl115, 130 n.13 (2018) (“Because the
Bane Act’s text plainly prohibitdeliberate interference with andividual’s civil rights by threat
intimidation, or coercion, we disagree wallen andShoyoydo the extent they hold an
intentional unlawful arrest is insuffiaie to establish a Bane Act violation.tgv’d, 10 Cal.5th 1
(2020);Adamson v. City of San Francisddo. 13-CV-5233-DMR, 2015 WL 5467744, at *9
(N.D. Cal. Sep. 17, 2015) (“[T]his court has pmwsly held, consistent with the weight of
authority in this district, tht a section 52.1 claim ‘does metjuire threats, coercion, or
intimidation independent from thbreats, coercion, or intimi¢ian inherent in the alleged

constitutional or statutory vidi@n.”) (additional citdions omitted)). Platiff is correct that
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Allenis not the only relevant authority herefact, the Ninth Circuit has found the reasoning |
Allen, mainly its emphasis on coercion beyond that involved in any constitutional violation,
not accurately reflect either the Bane Act a tbtality of state peedent on this issue.

Rodriguez 891 F.3d at 800. That being said, BhB.andAdamsorcases plaintiff cites also do

not fully support plaintiff's position.

Plaintiff is also correct, hogwer, that persuasive case leagognizes a logical “inference

to be drawn from not only unlawfblehavior but also of officensho “acted spitefully” to find
the alleged constitutional violation qualifies a@$haeat, intimidation, or coercion” for purposes
of a Bane Act claim. Opp’n at 19 (quotiGgrnellv. City & Cty. of San Franciscd.7 Cal. App.
5th 766, 796 (2017) (holding that the court’s analysiShadyoyeloes not apply because plainti
“pleads and proves a constitutionally unlawful arrest,” where&aayoyeplaintiff alleged a
lawful arrest, but the crux of his claim was tgéentinued incarceration deisg a judicial release
order”) (additional citations omitted)). “[T]he BaA&t requires ‘a specific intent to violate the
arrestee’s right to freedofrom unreasonable seizure.Reese v. Cty. of Sacramens88 F.3d
1030, 1043—44 (9th Cir. 2018) (quoti@grnell, 17 Cal. App. 5th at 384)The text of the Bane
Act “connote[s] an element of intent” andetBudicial Council o€alifornia Civil Jury
Instructions have refléed this connotationld. at 1044 (citing CACI 3066, which “characterizé
a Bane Act claim as one by tpintiff that the defendantritentionally intefered with [or
attempted to interfere ] [his/her] civil rights by threats, intimidation or coercion.” (emphas
omitted)).

Plaintiff's allegations support such an infece, specifically “thebecause Koutnik was
not allowed to enforce section 8.56 and arrest €lovjwith the city’senforcement policy of no
arrests], he had to find anotheay to stop Cuviello from usg a bullhorn against his employer

Six Flags.” Opp’n at 19. As@tfl, Officer Koutnik then threatenseéizure of plaintiff’'s bullhorn

because he “had to find another way to stop €éllovirom using a bullhorn” and by doing so he

“acted outside the scope of section 8.56, andikietionary authority under Vallejo Municipa
Code section 1.14.010d. In what is law of the case,agiNinth Circuit has determined the

original ordinance, and as ameddeiolated plaintiff's First Amadment right to free speech. 4
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more fully discussed below, Officer Koutniklsreat exceeded his enforcement authority unds
the law and ultimately was the “coercive ot cause of Cuviello relinquishing his well-
established constitutionaght to use a bullhorn.’Id. (citing SAC § 41). Although plaintiff's
allegations include a threat of seizure as opptséueats of detentioor threats of arrest,
“[t]hese facts suffice to permdt conclusion” that Officer Kouthki“threatened” plaintiff with
seizure of his bullhorn “so d@e deter [him] from lawfully exercising [his] rights Cuviello,
2009 WL 9156144, at *18 (citingustin B, 149 Cal. App. 4th at 883)0fficer Koutnik’s alleged
actions against the backdrop oéthnconstitutional ordinance allowetlourt, at this stage, to
find that “coercion” under thBane Act occurred hereSee Rodrigue891 F.3d at 800.

The court denies defendants’ motion terdiss plaintiff’'s Bane Act claim.

E. Qualified Immunity

Defendants reason that Officeo#tnik is entitled to qualifiedmmunity in the face of
plaintiff's § 1983 claims becaugdaintiff cannot shovDfficer Koutnik’s conduct was “unlawful
based on “existing precedent [that] ‘squarelyeyos’ the specific fastat issue.” MTD at 10-11
(quotingKisela v. Hughesl38 S.Ct. 1148, 1152-53 (2018) (per curiam) (citation omitted));
Reply at 10-12. In opposition, plaintiff argues ©éfi Koutnik is not entitled to qualified
immunity because plaintiff's fundamental rigbtfree speech was “clearly established” and
Officer Koutnik did not actvithin his “discretionary authdy” during the events in question.
Id. at 19-22

“Qualified immunity is ajidge-made doctrine designed to ‘balance[ ] two important
interests—the need to hold pubtifficials accountable when thexercise power irresponsibly
and the need to shield officials from harassmaistraction, and liabilityvhen they perform thei
duties reasonably.”Haley v. City of Bostqre57 F.3d 39, 47 (1st Cir. 2011) (alterations in
original) (quotingPearson v. Callahgrb55 U.S. 223, 231 (2009)). The doctrine is intended t

“give[] government officials breathing room teake reasonable but rraken judgments about

4 Plaintiff also provides an extensive pgliargument for abolling the doctrine of
qualified immunity. Opp’n at 122-26. It is not this court, @ourse, that has the power to
abolish the doctrine ajualified immunity.
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open legal questions.Ashcroft v. al-Kidd563 U.S. 731, 743 (2011). The two-pronged test
courts generally use to assess whether qualitmeaunity applies was first articulated $aucier
v. Katz 533 U.S. 194 (2001). Under that test, the st “decide[d] whelier the facts that a
plaintiff has alleged or stwn make out a violation of a constitutional righB&arson 555 U.S.
at 232 (citingSaucier 533 U.S. at 201 and Fed. R. Civ. B, 80, 56). Then, “if the plaintiff []
satisfied this first step, the coyjdecide[d] whether the right adsue was ‘clearly established’
the time of defendant’alleged misconduct.d. (citing Saucier 533 U.S. at 201).

As discussed above, the complaint here statdaim that Officer iQutnik’s actions were
unconstitutional. Only the second part of the djeal immunity test remaist whether that rule
was clearly established at the time.

When, as here, officers “act[] in reliance @nduly-enacted statute ordinance,” they are|
“ordinarily entitled to qualified immunity."Grossman v. City of Portlan@3 F.3d 1200, 1209
(9th Cir. 1994). “[L]iabilitymay attach only where (1) the st ‘authorizes official conduct
which is patently violative of fundamentairestitutional principles,or (2) the official
‘unlawfully enforces an ordinaedn a particularly egregiousanner, or in a manner which a
reasonable officer would recognize exceeds the bounds of the ordinahsehida v. Mot|924
F.3d 1297, 1305 (9th Cir. 2019) (alterations in original) (quaBngssman33 F.3d ai209-10).

The ordinance here does not authorize conduct “patently violative of fundamental
constitutional principles.” The court thus coresglwhether the officer &rced the ordinance in
a “particularly egregious manner” or one tfetceeds the bounds of tbedinance.” Plaintiff
contends that Officer Koutnikhreatening to seize ahtiff's bullhorn exceded the scope of hi
discretionary authority under Vallejo Municigabde § 8.56. Opp’n at 20. Vallejo Municipal
Code § 1.14.010 defines the powers of officersrenig the municipal code as “all enforceme
powers delegated under California Penal Coeleti®n 836.5.” VallejoCalifornia Municipal
Code § 1.14.01Gsee alsdpp’n at 20. California Penal Co8e836.5(a) articulates the arrest

powers of an officer as follows:

A public officer or employee, when authzed by ordinance, may arrest a person
without a warrant whenever the officeramployee has reasonaldause to believe
that the person to be arrested has comdhatenisdemeanor in the presence of the
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officer or employee that isaolation of a statute or dmance that the officer or
employee has a duty to enforce.

Cal. Penal Code § 836.5(a). Plaintiff's analydfishe enforcement authority of municipal
officers as it applies to the actions alleged e®orrect. Under the Penal Code, officers havé
the power to make an arrest, tmseize evidence without angrest, and plaintffclearly pleads
Officer Koutnik did not seek tarrest him and explity said he would not do so. SAC { 41.
Instead, Officer Koutnik threatenéa seize plaintiff's bullhornld.

At hearing on the instant motion, defendaargued Officer Koutri did not violate the
enforcement ordinance because it allows an offceite someone for a violation, release ther
and seize their propergs evidence of the violation. But plsintiff noted in response, the
complaint does not include any allegations thiic€ Koutnik threatenetb cite plaintiff for
using the bullhorn; rather, he grthreatened to seize plaintdfbullhorn. Because the complai
only alleges a threat seize the bullhorn, wheth@fficer Koutnik had theuthority to cite or
threaten to cite plaintiff is irrelevant.

Officer Koutnik’s alleged actions fall outside the endement authority the municipal
ordinance provided to him. He conducted himsbkerefore, in “a manner which a reasonable
officer would recognize exceedstbounds of the ordinanceGrossman33 F.3d at 1210.

UnderGrossmanthat fact alone would deprive Offickoutnik of qualified immunity. As the

Ninth Circuit held in that case, “an officer who awffully enforces an ordinance in a particular

egregious manner, or in a manner which aaeakle officer would recognize exceeds the boy

of the ordinance, will not be entitled to immunéyen if there is no clear case law declaring tf

ordinance or the officer’s pactilar conduct unconstitutional.ld.; see also Pierce v. Multhomah

Cty., Or, 76 F.3d 1032, 1038-39 (9th Cir. 1996) (applying this to overturra directed verdict
in the officer defendant’s favor). But in the years si@cessmarwas decided, the Ninth Circu
has consulted existing case law even when ithasluded an officer exceeded the bounds of
ordinance and even when it has ci@dssman See, e.g.Tarabochia v. Adkins766 F.3d 1115,
1125-28 (9th Cir. 2014). The Supreme Court also Has tkld in recent yas that “officers are

entitled to qualified immunity under 8 1983”laas the plaintiff estaishes both that “they
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violated a federal statutory oonstitutional right” and that e unlawfulness of their conduct
was ‘clearly established at thene’ through “controlling authaty’ or ‘a robust consensus of
cases of persuasive authority District of Columbia v. Wesbhy38 S. Ct. 577, 589-90 (2018)
(quotingReichle v. Howards66 U.S. 658, 664 (2012), aald-Kidd, 563 U.S. at 735). The
court thus considers whether cadesided at the time of theizere clearly established that
Officer Kuitnik’s actions were unconstitutional.

Clearly established law must be defineith a “high ‘degree of specificity.”Wesby
138 S. Ct. at 590 (quotingullenix v. Luna557 U.S. 7, 13 (2015) (per curiam®)ity of
Escondido, Cal. v. Emmank39 S. Ct. 500, 503 (2019). “[A] court must ask whether it would
have been clear to a reasonable officer thaallleged conduct ‘was unldul in the situation he
confronted.” Ziglar v. Abbasi 137 S. Ct. 1843, 1867 (2017) (quotisgucier 533 U.S. at 202).
Although “a case directly on point” isot required “for a right tbe clearly established, existing
precedent must have placed the statutory or constitutional question beyond débeliz,138
S. Ct. at 1152 (quoting/hite v. Pauly137 S. Ct. 548, 551 (2017)), and must “squarely govern([]’
the specific facts at issuad. at 1153 (citingMullenix, 577 U.S. at 13)See also Pike v. Hester
891 F.3d 1131, 1141 (9th Cir. 2018) (“An exact factualamas not required . . . ."). “The rule’s
contours must be so well defindwht it is ‘clear to a reasonlgbofficer that his conduct was
unlawful in the situaon he confronted.”"Wesby 138 S. Ct. at 590 (quotirfpucier 533 U.S. at
202). Thus, “[t]he dispositive question is ‘whether the violative natupawicular conduct is
clearly established.”Ziglar, 137 S. Ct. at 1866 (quotidullenix, 577 U.S. at 12) (emphasis,
alteration in original).

Where the existing cases are “fastually dissimilar to clearlgstablish a constitutional

violation” by an officer’s actions, thefeer is entitled to qualified immunityNicholson v. City

A\1”J

of Los Angele935 F.3d 685, 695 (9th Cir. 201%lthough “general statements of the law ar¢
not inherently incapable of givirgir and clear warning to offies,” in some circumstances “a
general constitutional rule already identifieche decisional law may apply with obvious clarity
to the specific conduct in question, even though véry action in questin has [not] previously

i
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been held unlawful.”’United States v. Lanieb20 U.S. 259, 271 (1997) (alteration in original
(quotingAnderson v. Creightql83 U.S. 635, 640 (1987)).

Because resolving whether the asserted federal right eadycestablished presents a
pure question of law, the court draws on itsl“kuiowledge” of relevant precedent rather than
restricting its review to casedentified by plaintiff. See Elder v. Hollowayp10 U.S. 510, 516
(1994) (quotingDavis v. Schererd68 U.S. 183, 192 n.9 (1984)). tidately, “theprior precedent
must be ‘controlling'—from th&linth Circuit or Supreme Couttor otherwise be embraced by a
‘consensus’ of courts outsidlee relevant jurisdictiah Sharp v. Cty. Of Orang&71 F.3d 901,
911 (9th Cir. 2017) (quotingilson v. Layngb26 U.S. 603, 617 (1999)).

Here, it was clearly established at the timéhefevents alleged that prior restraints on
speech such as the City’s Ordinance are unconstituti®esd, e.gNeb. Press Ass’'n v. Stuart
427 U.S. 539, 559 (1976) (“[P]rior restraints oeaph and publication are the most serious and
the least tolerable infringement on First Amendnrigiits.”). It had beeglearly established for
decades that bullhorns, and even much loudecdsyare “indispensable instruments of effective
public speech.”Saia v. People of State of New Y @84 U.S. 558, 561 (1948).

It also was clearly establisti¢hat a permitting requiremeistunconstitutional, as the
Ninth Circuit held in this case, if it “exceeds $@pe of the municipality’s significant interests,”
if it applies indiscriminately aggnst individuals and large grougbke, if it is “geographically
overinclusive,” or if there @& obvious narrowealternatives.Seed44 F.3d at 829-30 (citing
Comite de Jornaleros de Redondo Beach v. City of Redondo,B&ack.3d 936, 949 (9th Cir.
2011);Long Beach Area Peace Network v. City of Long Beaich F.3d 1011, 1038 (9th Cir.
2009);Berger v. City of Seattl&69 F.3d 1029, 1039 (9th Cir. 2009); é8&hta Monica Food
Not Bombs v. City of Santa Monje&0 F.3d 1022, 1038-39 (9th Cir. 2006"It is therefore not
surprising that [the Ninth Circuit] and almost every other circuitaee considered the issue have

refused to uphold registration recements that apply to individuspeakers or small groups in

&)

public forum,” such as this onderger, 569 F.3d at 1039. And as tNenth Circuit held here,
the City’s ordinance falls shioof each of these standards.‘requires a permit foanyuse of a

i
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sound-amplifying device anyvolume byany person aanylocation,” even neaa road outside
large, loud amusement parld. at 830 (emphasis in original).
Because the right at issue here was cleathbéshed at the relevant time, defendant is
not entitled to qualied immunity.
V. CONCLUSION
The motion to dismiss idenied.
The court accordingly sets thalowing dates and deadlines:
e Fact Discovery Cutoff: May 7, 2021
e Expert Disclosures: May 21, 2021
e Rebuttal Expert Disclosures: June 11, 2021
e Expert Discovery Cutoff: July 16, 2021
e Last Dayfor Hearing on Dispositive Mtions: September 17, 2021
This order resolves ECF No. 73.
IT 1S SO ORDERED.
DATED: November 16, 2020.

Nt ls /

CHIEFJfQ/"ED STATES DISTRICT JUDGE
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