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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | BRANDON BUELOW, No. 2:16-cv-02592-KIM-AC
12 Plaintiff,
13 V. ORDER
14 | PLAZA MOTORS OF BROOKLYN, INC.
15 d/b/a PLAZA HONDA,
16 Defendant.
17
18 A buyer sues a car dealership for allegadigrepresenting the condition of the ¢ar
19 | it sold him. Defendant Plaza Motors of Brooklymg. (“Plaza”) now moves to dismiss for lackl
20 | of personal jurisdiction. Mot., ECF No. ®laintiff Brandon Buelow (“Brandon”) opposes.
21 | Opp’'n, ECF No. 11. As provided by Local R@&80(g), the court submitted the matter without a
22 | hearing. Min. Order, ECF No. 15. For tleasons set forth below, the court now GRANTS
23 | Plaza’s motion to dismiss.
24 | | FACTUAL ALLEGATIONS
25 Brandon is a captain in the United Stat@isForce who was stationed at Joint
26 | Base McGuire-Dix-Lakehurst in New Jerseyiusvmetime in late 2015. Compl. 11 4, 6, ECH
27 | No. 1. Brandon received orders that he wasdgtansferred to Travis Air Force Base in
28
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California, so he and his wife Angela BuelovAfigela”) (collectively “he Buelows”) decided tc
buy a new car “to help facilitateeir cross-counyrrelocation.” Id. {1 6—7.

Plaza is a car dealer in New York atglprincipal place of business is in
Brooklyn. 1d. 1 5. The Buelows saw an advertisement Plaza had placed on the website
www.autotrader.com, advertising the sale of a new 2016 Honda Rildif 8-9. Angela
telephoned Plaza to find out whether the car wilsgailable and to get more details about itg

condition. Id. 1 11-12. On that call, Angela informed Plaza’s salesperson Richard Garcig

("Garcia”) that the Buelows wemelocating to California and wadibe taking the car with them|.

Id. 1 11. Also on that call, Garciald Angela the car was new bt it had been driven for
roughly three hundred miles because a priorpg@otve purchaser had arranged for it to be
transferred from Virginia to New York, before the prospective purchaser ultimately selecte
vehicle with a different trim packagéd.  12. Garcia told Angelihat Plaza would sell the
Buelows the car for $41,000, at a discount ftbmadvertised price of $43,200, to match the
price a dealership in New Jerseysagfering for a new Honda Pilotd. Satisfied with the
conversation, Angela arranged a credit card mantrto Plaza to hold the car until the next day
when she and Brandon could drive from their hamidew Jersey to Plaza’s premises in New
York to complete the purchaséd. 1 13.

The next day, the Buelows visited PlazBr®oklyn location and met with Garcia

to discuss the caid. 11 14-15. Garcia again told the Buetawat Plaza would sell them the ¢

for $41,000.1d. 1 16. Brandon noticed the car did have a Monroney sticker affixedd. 1

17-18. A Monroney sticker is displayed in theadow of all new cars and contains informatign

ar

about the manufacturer’s suggestetdil price, the car’s speaifations, fuel economy ratings, and

the like. Id.  17;see alsdl5 U.S.C. § 1232 (listing the information a Monroney sticker must
provide). When Brandon asked Garcia about thssimg sticker, Garcia told Brandon the “prig
dealership had removed the window sticker befloegcar] was driven up from Virginia,” but
that Garcia “would send [Brandon] a cogiythe . . . sticker.” Compl. 11 18-109.

The parties then began filling out paperiwtw complete the transaction. Plaza

employees prepared several documerasBnandon signed, including the following:
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1. A document entitled “New York State Depraent of Motor Vehicles - Retail
Certificate of Sale,” which identifieBrandon as the purchaser of the car,
identified “American Honda Motor, Toance, CA” as the prior owner, and
identified the type of salas “Retail” and “New.”Id. § 21. American Honda
Motor (“American Honda”) is a Califma-based subsidiary of Honda Motor
Co., Ltd. and distributes all Honda-bded cars in the United States.
Schlanger Decl. {1 4, 6, ECF No. 11-1.
2. A document entitled “Application of Ceficate of Ownership,” a New Jersey
Motor Vehicle Commission form, indidag that Brandon owned the car ang
American Honda Finance was the lienholder. Compl.  22. American Hg
Finance (“Honda Finance”) is a Califoa-based Honda entity that offers
financial services and retail loaos Honda-branded products. Schlanger
Decl. 1 12-16.
3. A document entitled “New Vehicle Invoice,” which stated that the car was
“NEW,” that Plaza sold it to Brandg and that Honda Finance was the
lienholder. Compl. § 23.
4. A document entitled “Motor Vehicle (Automobile) - Simple Interest - Reta
Installment Contract - Consum@redit Document New York,” which
indicated the car was “NEW.Id. { 27.
Brandon also signed a limited power of attoraathorizing specified Plaza employees to “sig
and execute any documents necessary to psbtiee transfer of title, registration and
procurement of license plates for the clt. § 28. Finally, Garcia Iyged the Buelows connect
their Bluetooth devices to the cdd. 1 30. During that process, the Buelows noticed other
Bluetooth devices had previously been pawth the car and they asked Garcia for an
explanation.ld. { 31. Garcia replied: “the guy who drave car up from Virginia wanted to
listen to his own music.’ld.
Unbeknownst to the Buelows, the car Pladd ftem was not actually new. It h

been owned previously by a maamed Alonzo Nimmons (“Nimmons”)d. 1 35-36.
3
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Nimmons bought the car from Plaza abauhonth before the Buelows ditd. § 37. A week
after Nimmons purchased the car, he droppeff with Plaza so Plazeould repair a “minor
issue.” Id. § 38. When Nimmons returned to pick up tfar, the front passger side of the car
had been “crushed in.Id. 1 39. Nimmons demanded and eventually received a replaceme
from Plaza.ld. { 40. Plaza never told the Buelows thelaaa been previously owned or that i
had been damagedd. 1 41. In fact, Plaza “made false assadito the contrary in an attempt
conceal the true factsid. The Buelows only learned about ttea’s history aftean irregularity
with the car’s satellite radio subsdrgn motivated them to investigatéd. 9 32—35. The
Buelows are now aware that the tia not, in fact, a pristine, l@-mileage, single-owner vehiclg
but rather a used car with multiple owners, undisclosed accidents, and uncertain provddar
143.

. PROCEDURAL BACKGROUND

On October 31, 2016, Brandon filed a complaigainst Plaza in this court. He
asserts the following claims: (1) violation of Gathia’s Song—Beverly Consumer Warranty A
Compl. 11 48-60; (2) violation of the fedekagnuson—Moss Warranty Act for Breach of
Express Written Warrantyd. 1 61-69; (3) violation of thfederal Magnuson—Moss Warranty
Act for Breach of “Implied Written Warrantyijtl. 1 70-88; (4) rescission of the purchade,
19 89-93; and (5) violation of the New Jersey Consumer FrauddAg§f] 94-99.

On February 3, 2017, Plaza filed this motion to dismiss for lack of personal
jurisdiction. Mot. Brandon opposedp@n, and Plaza replied, Reply, ECF No. 13.
1. LEGAL STANDARD

Rule 12(b)(2) of the Federal Rules oW{CProcedure provides that a party may
move to dismiss a complaint for lack of perdgneasdiction. Fed. R. . P. 12(b)(2). Although
the defendant brings the motion, “the plaintiff bears the burdestablishing that jurisdiction ig
proper.” Boschetto v. Hansing39 F.3d 1011, 1015 (9th Cir. 2008).

Where, as here, there is no federal stafjtverning personal jdliction, the cour
applies the law of the state in which it sitve v. Associated Newspapers, 1611 F.3d 601,

608—-09 (9th Cir. 2010). “Californig’long-arm jurisdictional statute coextensive with federal
4
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due process requirementdd. (citing Cal. Civ. Proc. Code410.10). “For a court to exercise
personal jurisdiction over a nonresid defendant [consistent withue process], that defendant
must have at least ‘minimunoitacts’ with the relevant fonu such that the exercise of
jurisdiction ‘does not offend trattbnal notions of fair playand substantial justice.”
Schwarzenegger v. Fred Martin Motor C874 F.3d 797, 801 (9th Cir. 2004) (quotingl Shoe
Co. v. Washingtor826 U.S. 310, 316 (1945)).

Defendant’s motion focuses on the lafKminimum contacts” necessary to
support specific personal juristimn, as Brandon concedes general jurisdiction does not exis
Opp’'n 11:6-9" In the Ninth Circuit, courts applythree-part test to determine whether the
exercise of specific jusdiction is appropriate:

(1) The non-resident defendant must purposefully direct his

activities or consummate sonteansaction with the forum or

resident thereof; or perform @ act by which he purposefully

avails himself of the privilege of conducting activities in the forum,

thereby invoking the benefits armtotections of its laws; (2) the

claim must be one which arises aitor relates to the defendant's

forum-related activities; and (3) the exercise of jurisdiction must

comport with fair play and substantial justice, i.e. it must be
reasonable.

SchwarzeneggeB74 F.3d at 802 (citingake v. Lake817 F.2d 1416, 1421 (9th Cir. 1987)).
“The plaintiff bears the burden of satisfgi the first two prongef the test.”Id. If the plaintiff
fails, the inquiry ends and specifurisdiction doesot exist. Id. If the plaintiff succeeds, the
burden shifts to the defendant to “present mpelling case’ that the exercise of jurisdiction
would not be reasonableld. (quotingBurger King Corp. v. Rudzewic271 U.S. 462, 47678
(1985)).

If, as here, the court decides the maptwithout an evidentiary hearing, the
plaintiff “need only make a prima faeshowing of jurisdictional facts.Id. at 800. The court

may consider evidence outside the pleadingduding affidavits and other materials submittec

! Specific (or case-related) jurisdiction dafe on a connection between the forum an
the underlying controversy, and stands in contageneral (or all-pgose) jurisdiction, which
permits a court to “assert juristion over a defendant based @forum connection unrelated tg
the underlying suit.”"Walden v. Fiore134 S. Ct. 1115, 1121 n.6 (2014).
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with the motion.See Daimler AG v. Baumah34 S. Ct. 746, 752 (2014)oting plaintiff
opposing a Rule 12(b)(2) motion submitted declangtand exhibits pporting to demonstrate
defendant's contacts with the foristate). The court takes as tthe uncontroverted allegatiors
in the plaintiff's complaint and rebes conflicts in the paies’ affidavits, if any, in the plaintiff's
favor. Boschettp539 F.3d at 1015.
V. DISCUSSION
A. Jurisdiction

Brandon must first establish Plaza eithermpogefully availed itself of the privilege
of conducting activities in Califoraior purposefully directed ictivities towards California.
SchwarzeneggeB74 F.3d at 802. Purposeful availmantl purposeful direction are sometimes
used interchangeably, but the teu@ actually distinct conceptsd. Courts typically employ a
purposeful availment analysis in contract caaes$ employ a purposefdirection analysis in
cases sounding in tortd. This case sounds primarily in tort, as Brandon concedes. Opp’n

12:20-23see alsd’lant Food Co-op v. Wolfkill Feed & Fertilizer Cor33 F.2d 155, 160 (9th

=

Cir. 1980) (“[A] breach of warragtaction may sound in tort.”Parker v. Alexander Marine Co
No. SA CV 12-1994-DOC (ANXx), 2015 WL 127120&8,*20 (C.D. Cal. May 26, 2015) (“Song—
]

Beverly Act claims [are] more akio tort claims than breach of coatt claims, or at least [hav

D

a ‘tortious or willful flavor.™); Podobedov v. Living Essentials, LLo. CV 11-6408 PSG
(PLAX), 2012 WL 2513465, at *3 (C.D. Cal. M&2, 2012) (“Although ther are elements of

t

=7

both torts and contracts in this case, this capensarily about Defendants’ allegedly frauduler
marketing practices, and therefore sounds in’jorThe court therefore employs a purposeful
direction analysis here.

Courts evaluate purposefukection under the three-pddffects” test established
in Calder v. JonesA65 U.S. 783 (1984). “Under this testidefendant purposefully directed his
activities at the forum if he: ‘(1) committed an intentional act, (2) expressly aimed at the fofum
state, (3) causing harm that the defendant knovilselly to be suffered in the forum state.”

Picot v. Weston780 F.3d 1206, 1214 (9th Cir. 2015) (quotBghwarzeneggeB74 F.3d at 803),
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Brandon satisfies the first and third elements ofGhklertest. He alleges Plaza

intentionally misrepresented thendition of the car it sold him, Compl. { 2, and he alleges Plaza

was aware that he and his family woulkedhe car to Califaria when they movedyd. § 11.
The seconalderelement, express aiming, is ttreix of this case. The salient
guestion is “whether the defemd® allegedly tortious aain was ‘expressly aimed at the

forum.” Picot, 780 F.3d at 1214 (quotirigrayton Purcell LLP v. Recordon & Record@96

F.3d 1124, 1129 (9th Cir. 2010)). “The exact fornftlois] analysis varies from case to case and

‘depends, to a significant degree, on the specific type of tort or other wrongful conduct at i
Id. (quotingSchwarzeneggeB74 F.3d at 807). In this eggsBrandon alleges intentional
misrepresentations, so the court musisider whether Plaza expressly aimed those
misrepresentations at Californi&d.

The court concludes Plaza’s actions docwtnect it to California in a way that
creates specific personal jurisdiction in this case. Plaza’s degeongful conduct, namely th
misrepresentations it made to Beelows, all occurred othe internet, on the telephone, or at
dealership in New York. Compl. 11 9-31, 41-&Xen the underlying damage to the car
occurred only in New Yorkld. 1 38. Although Brandon correctly ipts out that the transactio
has some California nexus because of the connections to American Honda and Honda Fir
Opp’n 13:25-14:11, those connections do not relatieetonisrepresentations at issue here. T

“specific jurisdiction inquiry is ‘limited tdhe defendant’s suit-related conducgfitot, 780 F.3d

ssue.”

112

ance,

at 1215 n.3 (quotingvalden 134 S. Ct. at 1121), and “a defendant's general connections with the

forum are not enoughBristol-Myers Squibb Co. v. Superior Couxo. 16-466, slip op. at 7
(U.S. June 19, 2017). The only other allegationnecting Plaza to Cédrnia is that Plaza
employees knew the Buelows “currently lived invNgersey but were relocating to California.’
Compl. 1 11. But that connection “is not &tdd to California in any meaningful wayPicot,
780 F.3d at 1215. Instead, Brandofrgury is entirely personatio him and would follow him
wherever he might choose live or travel.” Id.

At bottom, Plaza did not expressly aim itssrepresentations at California so th

Caldereffects test is not satisfied. And becauseQhklereffects test is natatisfied, Plaza did
7
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not purposefully direct its suit-related contitmvards California. Thus, Brandon does not
satisfy the first prong of the NimtCircuit’'s three-part specifigirisdiction test. The court
therefore cannot exercise specibiersonal jurisdiction over Plaza.

B. Jurisdictional Discovery

Brandon seeks an opportunity to conductsgictional discoveryelated to Plaza’
contacts with California. Opp’n 20:15-16. Plaza does not respond to his request. “Disco
may be appropriately granted where pertinectsf@earing on the question of jurisdiction are
controverted or where a mesatisfactory showing diie facts is necessaryBoschettp539 F.3d
at 1020 (quotation omitted). But that is na ttase here. The court has already credited
Brandon'’s allegations and the affidavits sufitea with his opposition brief. The facts
surrounding Plaza’s misrepresentations to thel®us are well developed; they simply are
insufficient to create personalrisdiction. The courtherefore DENIES Brandon'’s request for
jurisdictionaldiscovery.

V. CONCLUSION

Brandon has not made a prima facie showing that Plaza purposefully directe
allegedly wrongful actions towards Californi&herefore, the court lacks personal jurisdiction
over Plaza. Accordingly, the court herdBRANTS Plaza’s motion to dismiss for lack of
personal jurisdiction.

IT IS SO ORDERED.

DATED: June 29, 2017.

UNIT TATES DISTRICT JUDGE
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