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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ROBERT WESTFALL, individually and No. 2:16-cv-02632-KIM-GGH
15 on behalf of all others similarly situated,

Plaintiffs,
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BALL METAL BEVERAGE

15 | CONTAINER CORPORATION, a
Colorado Corporation, and Does 1-20
16 | inclusive.
17 Defendant.
18
19 The plaintiffs, hourly workers, move forads certification on thalf of themselves$
20 | and other similarly situated former and curremtployees of defendant Ball Metal Beverage

N
=

Container Corp. (“BMBC” or “BALL”) for several laor code violationsPIs.” Mot. Class Cert.

N
N

)

(Mot.), ECF No. 27; Pls.” Mem. P. & A., EQRo. 28. Defendant opposes their motion. Def.’

23 | Opp’'n Class Cert. (Opp’n), ECF No. 42. Plaintiitsve replied. Pls.” Reply Class Cert. (Reply),
24 | ECF No. 45. For the reasons discussed belawdlrt finds class ceritftion is appropriate,

25 | and the motion is GRANTED IN PART and DENIED IN PART.

26 |

27 | 1

28 | 1l
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l. BACKGROUND

A. Procedural Background

Plaintiffs filed this adbn on September 7, 2016 iret&uperior Court for the
County of Solano. Am. Notice of RemovEICF No. 2. On November 3, 2016, defendant
removed the action to this couitd. On April 6, 2017, plaintiffsifed the operative complaint.
First Am. Compl. (FAC), ECF bl 20. Plaintiffs filed their micon for class certification on
July 28, 2017. Mot. Defendant filed an oppasitand objections to plaintiffs’ evidence, in
support of its motion on August, 28, 2017, andrgi#s replied on September 12, 2017. Opp’
Reply.

Plaintiffs have not requested a hearamgthe pending motion, which the court h
submitted on the papers. Min. Order, ECF No. 49 (ciMegrill v. S. Methodist Uniy 806 F.2d
600, 608—09 (5th Cir. 19864rcera v. Chinlund565 F.2d 253, 255 (2d Cir. 1977)).

B. Factual Background and Claims

BMBC is a Colorado corporation which opées a plant making aluminum cans

-

as

n

Fairfield, California. Pls.” Mem. P. & A. 2From September 7, 2012 through the present, BMBC

has employed approximately 140 to 150 hourlyplkayees in the producn, engineering, and/o
support departments at the Fairfield plalok. at 8.

Named plaintiffs Robert Westfall, DalVAnderson and David Ellinger work as
hourly-paid employees at BMBCFairfield plant, and namedahtiff Lynn Bobby was formerly
employed at the plant as an hourly employethe production department. FAC {{ 19-22.
Westfall works as an Electronic Techniciamd®rson worked as andgfronic Technician and
now works as a Machinist, Ellinger worksa®aintenance Worker, and Bobby worked as a
Machinist/Mechanic.Id.

This putative class action arisiesm one central claim: Plaintiffs allege they we

required to monitor pages that sounded over ancioe system at defendant’s plant at all times

while they were working, includg during their meal and relsteaks, a practice they say
constitutes a failure to providedaks under California labor lavéee generallf¥FAC. Plaintiffs

ask the court to certify the following seven claifosclass treatment: (1) failure to pay wages
2
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and/or overtime, California Labor Code 880, 1194 and 1199; (2) failure to provide meal
periods,d. 88 226.7 and 512; (3) failure to allow rest periodis§ 226.7; (4) wage statement
penaltiesjd. 8 226(a); (5) waiting time penaltied, § 203; (6) unfair competition, Cal. Bus. &
Prof. Code § 17200; and (7) ciyiénalties under the Pate Attorneys General Act, Cal. Labor
Code § 2698. FAC 11 42-79.

To the extent plaintiffs’ sixth unfair competition claim survives, it is based on

plaintiffs’ Labor Code claimsSeeFAC  65. As the sixth claim is entirely derivative of the first

five, it is not evaluated separately here. Todkient the seventh PAGAatin survives, it also ig
derivative of other Labor Code violatioaad not evaluated separately hebeeCal. Lab. Code
8 2699.

Plaintiffs seek compensatory damages for their unpaid wages and/or overtin
paid from at least four yeapsior to present and for missed ahand/or rest periods in the
amount of the class member’s hourly wage. P, 2. The average salary for hourly
employees is $29.00 per hour. Opp’n 2. Plaindfé® seek penalties, injunctive relief, and
restitution under various statuigsejudgement and post-judgement interest, and attorney’s 1
and costs. FAC {14

C. Class Definition

Plaintiffs seek certification of one clastefined as: “All former and current hour
employees of BALL who were gutoyed at the Fairfield plainh the production, engineering
and/or support departments between &aper 7, 2012 and trial.” Mot. 2.

Il. CLASS ACTIONS GENERALLY

Litigation by a class is “an exceptionttee usual rule” that only the individual

named parties bring and conduct lawsuitgal-Mart Stores, Inc. v. DukeS64 U.S. 338, 348

(2011) (citation and internal qudi@an marks omitted). Only wheanclass action “promot[es] . .|.

efficiency and economy of litigation,” shau& motion for certification be grante@rown, Cork

! Although plaintiffs mention subclassesidein their Memorandum of Points and
Authorities, once on page 11 and again on d&gehey have not defed any subclasses or
specifically moved the couto certify subclassesSee, e.gRIs.” Mem. P. & A. 11:25, 15:5
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& Seal Co. v. Parkerd62 U.S. 345, 349 (1983). A court considers whether class litigation
promotes “economies of time, effort and expeasd, . . . uniformity of decisions as to persons
similarly situated, without sacrificing procediifairness or bringingbout other undesirable
results.” Fed. R. Civ. P. 23(b)(3) adwig@ommittee’s note to 1966 amendment.

To be eligible for certification, the proposeldss must be “precise, objective, a
presently ascertainableWilliams v. Oberon Media, IncdNo. 09-8764, 2010 WL 8453723, at
*2 (C.D. Cal. Apr. 19, 2010xee als&’A Charles Alan Wright, et alEederal Practice and
ProcedureS 1760 (3d ed. 2017) (“If the general outlirtéthe membership of the class are
determinable at the outset of the litigation, sshaill be deemed to exist.” (citations omitted))
The proposed class definition need not identify every potential class member from the ver
See, e.gDoe v. Charleston Area Med. Ctr., In629 F.2d 638, 645 (4th Cir. 197%);Connor v.
Boeing N. Am., In¢184 F.R.D. 311, 319 (C.D. Cal. 1998). eTfequirement is a practical one
It is meant to ensure the proposed class definition will allow the court to efficiently and
objectively ascertain whether a pami@r person is a class membszge In re TFT-LCD (Flat
Panel) Antitrust Litig.267 F.R.D. 583, 592 (N.D. Cal. 2010)r fexample, so that each putativg

class member can receive noti€Connor, 184 F.R.D. at 319.

Class certification is goverdéby Federal Rule of Civil Procedure 23. The cour

must first determine whether to tér a putative class, and if it doasmust then define the clas
claims and issues and appoint class counsel. FEediv. P. 23(c)(1), (g). To be certified, a

putative class must meet the @iteld requirements of Rule 23@)d the requirements of one ¢
the subsections of Rule 23(b), whigdéfines three types of classesyva v. Medline Indus. Inc.
716 F.3d 510, 512 (9th Cir. 2013). fideplaintiffs seek certification under only Rule 23(bY{(3),
which provides for certification ad class where common questiafisaw and fact predominate

and a class action is the superior mearigigation. Pls.” Mem. P. & A. 12-16.

Z While plaintiffs state at ongoint in their motion that gamotion “should be granted as
the proposed class meets all regaients of certificatin under 23(b)(1) and 23(b)(2),” Mot. 2:§
this is the only time they mention (b)(1) or (b)(Dtherwise, plaintiffsbriefing signals they arg
seeking certification under 23(b)(3) onsge generallyPls.” Mem. P. & A., ECF No. 28, and th
court construes their motion as such.
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Rule 23(a) imposes four requirements on pwass. First, the class must be “s
numerous that joinder of all members is impidile.” Fed. R. Civ. P. 23(a)(1). Second,
guestions of law or fact mube common to the clastd. 23(a)(2). Third, the named
representatives’ claims or defenses nigstypical of those of the claskl. 23(a)(3). And fourth

the representatives must “fairly and adeqyateotect the intergts of the class.Ild. 23(a)(4). If

the putative class meets these requirements, Z{B(3) imposes two additional requirements:

first, “that the questions ofwaor fact common to class members predominate over any que

affecting only individual membefsand second, “that a class actiorsigerior to other available

methods for fairly and efficientladjudicating the controversyld. 23(b)(3). The test of Rule
23(b)(3) is “far more demanding,” than that of Rule 23{&/plinv. Jaguar Land Rover N. Am.,
LLC, 617 F.3d 1168, 1172 (9th Cir. 2010) (quothrgchem Prods., Inc. v. Windsé21 U.S.
591, 623-24 (1997)).

“The party seeking class certification be#ne burden of deomstrating that the
requirements of Rules 23(a) and (b) are méliited Steel, Paper & Forestry, Rubber, Mfg.
Energy, Allied Indus. & Serv. Workers Int'l dn, AFL-CIO C.L.C. v. ConocoPhillips Go.

593 F.3d 802, 807 (9th Cir. 2010). This burdered; Rule 23 embodies more than a “mere
pleading standard.¥Wal-Mart, 564 U.S. at 350. The party stlprove that there aia fact
sufficiently numerous parties, commaquestions of law or fact, etcfd. (emphasis in original).
The trial court must then conduct a “rigorouglgsis” of whether the party has met its burden
id., and “analyze each of the pié&iff's claims separately,Berger v. Home Depot USA, Inc.
741 F.3d 1061, 1068 (9th Cir. 2014) (citiagca P. John Fund, Inc. v. Halliburton C&63 U.S.
804, 809 (2011)). The court must verify the pugtilass’s “actual, not presumed, conforman
with Rule 23(a) . . . .Wal-Mart, 565 U.S. at 351 (alterations omitted) (quot@en. Tel. Co. of
Sw. v. Falcon457 U.S. 147, 160 (1982)). This inquiry often overlaps with consideration of
merits of the plaintiffs’ substantive claimgval-Mart, 564 U.S. at 351-52. Indeed, “a district
courtmustconsider the merits if they overlapth the Rule 23(a) requirementsEllis v. Costco
Wholesale Corp.657 F.3d 970, 981 (9th Cir. 201(®mphasis in original) (citingval-Mart, 564

U.S. at 351-52)see also Comcast Corp. v. Behrebfl9 U.S. 27, 35 (2013) (“[O]ur cases
5
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requir[e] a determination that Rule 23 is satisfiaebn when that requires inquiry into the mer,
of the claim.”). These same “analytical principlaiso apply to the court’s analysis of whethe
the plaintiff meets its burden under Rule 23(Bpmcast133 S. Ct. at 1432.

1. EVIDENTIARY ISSUES

As noted above, defendant objects to pitigi evidence offered in support of the

motion for certification, as set forth in the Da@ltion of Plaintiff Robert Westfall and the
Declaration of Matthew Eason. Def.’s Objs.,lER0. 42-1. Defendant relies on Federal Rul
of Evidence 401, 602, 702, 801, 802 and 901 and Section 1401 of the California Evidence
as its grounds for objectionid. In essence, defendant arguesaieiportions of the declaration
lack foundation, relevance, or proper authentication, and othempéxege vague or inadmissib
as hearsay.

The court DENIES defendant’s objectiongittie declarations. “Numerous cour
in this circuit have made cle#rat ‘[flor purposes of the clasertification inquiry, the evidence
need not be presented in arfothat would be admissible @tal.” Brown v. Abercrombie &
Fitch Co.,CV 14-1242-JGB (VBKXx), 2015 WL 9690357, at (6.D. Cal. July 16, 2015) (citing
Stitt v. S.F. Mun. Transp. Agendyo. 12-CV-3704 YGR, 201WL 1760623, at *1 n.1 (N.D.
Cal. May 2, 2014)). “The cournteed not addreghe ultimatedmissibility of the parties’
proffered exhibits, documents atatimony at this stage, and n@ynsider them where
necessary for resolution of thegtron for class certification].”Alonzo v. Maximus, Inc275

F.R.D. 513, 519 (C.D. Cal. 201 Gyeer v. Dick's Sporting Goods, In&No. 15-CV-01063 KJIM,

2017 WL 1354568, at *4 (E.D. Cal. Apr. 13, 2017)r(@i@g similar objection$o declarations fofr

the same reason).
V. ANALYSIS

A. Applicable Law

In California, wage and hour clairase governed by two sources of law: the
California Labor Code and eigtdgn wage orders adopted bg thdustrial Welfare Commission
(IWC). SeeMendoza v. Nordstrom, In@ Cal. 5th 1074, 1082 (2017) (citiBginker Restaurant

Corp. v. Superior Courtc3 Cal. 4th 1004, 1026 (2012)). The California Supreme Court acc
6
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these two sources of law equal dignitgd. They are to be interpretéin light of the remedial
nature of the legislative enactments” and “liblgrabnstrued with an eye to promoting ... [the]
protection [of employees].Brinker,53 Cal.4th at 1026—-27 (quotitigdustrial Welfare Com. v.
Superior Court27 Cal.3d 690 (1980)).

IWC Wage Order No. 4-2001, Cal. Cdelegs. tit. 8, 8 11040(11), defines certai

required thirty-minute meal breaks. An eoy®#e may recover one hour of pay for each day on

which the employer did not off@ compliant rest breakd. § 11080(12)(B). The wage order
also provides that “[u]nless the employee Igexed of all duty” during a meal break, it is
“considered an ‘on duty’ meal ped and counted as time workedd. § 11040(11)see also
Cal. Lab. Code § 1194(a) (allowing an employeeetmver in a civil aon any unpaid overtime
wages, interest, attorney’s feesid costs). “[S]tate law @hibits on-duty and on-call rest
periods. During required restnpeds, employers must relieveetih employees of all duties and
relinquish any control over how g@ioyees spend their break timeXugustus v. ABM Sec.
Servs., Ing.2 Cal. 5th 257, 260 (2016) (citifdyinker, 53 Cal.4th at 1038-39). An employer

must: (a) “relieve[] its employees of all dutyld) relinquish[] control ovetheir activties,” (c)

“permit[] them a reasonable opportunity to talkeuninterrupted 30-minute break,” and (d) “ng

impede or discourage them from doing s8rinker, 53 Cal. 4th at 1040-41.

n

—+

Plaintiffs’ first claim alleges that BMBGwes them wages and/or overtime pay|for

the time they spent taking on-duty meal breadalnse they were required to monitor the pag

during this time. FAC 11 42-44. In their second tnd claims, plaintiffs point to two sections

of the labor code requiring an employer to pag hour of pay at an employee’s regular rate f

each workday on which a duty-free meakest period was not providett. 11 45-55 (citing to

Cal. Lab. Code 88 226.7 and 512). They claimalges for these unpaid penalties. FAC 1 44,

50, 55.
B. Evidence
Plaintiffs rely primarily on declaratiorend have furnishedeclarations of 27
members of the putative class. ECF No. 30théndeclarations, putative class members attes

directly to BMBC's interrupting their breaks byguring each of them to stop what they were
7

ES

or

—+




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

doing and listen to the pages to determine whdtieeannouncement applied to him or h8ee,
e.g,id.

Plaintiffs also have provided a copytbe Position Description, which applies tg
all “maintainer” positions, posted in the B facility from June 1, 2012, to preser@ee idEx.
AA. They also claim to provide a copy oBaop Policies memo praled to named plaintiff

Westfall shortly after he atted, although the memo does appear to be attachddSee id Ex.

AA & BB. The Position Description notes that arfehe physical requirements is a “high degree

of mental effort due to consdable interruptions and/orefquent changes of activity or
workloads during a typical day.ld. Ex. AA at 3. The memo, as explained by Westfall in his
declaration and cited by plaiff§ in their briefing, Pls.” Mem. P. & A. 7, mandates that all
employees are “responsible for all calls betw&®® and 6:00 and trouble calls ... will be
answered by all on duty ETsId.
C. Certification

We first analyze whether the putativesdaneets the four thskold requirements
of Rule 23(a) and then determine whether taskatisfies the requirements of Rule 238ge
Leyva v. Medline Indus. Inc/16 F.3d 510, 512 (9th Cir. 2013).

1. Numerosity

A class must be “so numerous that joindeall members is impracticable.”
Fed. R. Civ. P. 23(a)(1). In the instant cdkere are approximately 140 to 150 members of t
proposed class. Pls.” Mem. P. & A. 8. fBedant contends plaiffs cannot satisfy the
numerosity requirement because the group isadarge that joinder would be impracticable”
and cites two cases involving consumer clasis@s in which the numerosity requirement was
satisfied. Opp’n 22 (citinglanlon v. Chrysler Corp 150 F.3d 1011, 1019 (9th Cir. 1998);
Fraser et al v. Wal-Mart Stores, In@016WL 6208367 (E.D. Cal. Oct. 24, 2016), at *3)).
Defendant further argues that numerosity is lagldas to any subclass; however, as noted abd

plaintiffs have not identified any subclasses, #n&court declines to define any subclasses u

% The absence of the memo from the reciwes not affect theotirt's analysis here.

8
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Rule 23(c)(5).1d. The court finds that the proposed slaatisfies the numerosity requirement|
which is presumptively satisfied whémere are at least forty membe&ee Avilez v. Pinkerton
Gov't Servs.286 F.R.D. 450, 456 (C.D. Cal. 2012).

2. Typicality

The “claims or defenses of the reprda#ine parties [must be] typical of the
claims or defenses of the class.” Fed. R. @i 23(a)(3). BMBC doesot specifically dispute
the typicality of the claims and defens#ghe proposed class representativ@se generally
Opp’n. Plaintiffs argue the typicality prong Rtile 23 is satisfied beaae the representative
plaintiffs work or worked as non-exempt, houeljmployees and were “required to listen to the
public access/paging communication system andtordior pages” “even when taking a break
the Suitable Resting Facility.” Pls.” Mem.&A. 11-12. The court finds the claims and
defenses of the proposed class represeptat-Westfall, Anderson, Ellinger and Bobby—are

typical, and Rule 2&()(3) is satisfied.
3. Adequacy

Class representatives must be able tal{faind adequately prett the interests of

the class.” Fed. R. Civ. P. 23(a)(4). “Resolution of two questionsndetes legal adequacy:
(1) do the named plaintiffs and their counsel hamg conflicts of inteest with other class

members and (2) will the named plaintiffs @hdir counsel prosecute the action vigorously of
behalf of the class?Hanlon v. Chrysler Corp.150 F.3d 1011, 1020 (9th Cir. 1998). Althoug
BMBC argues the named plaintiffs lack the apitd adequately represent the class, BMBC d
not give adequate detail to shdtat there is any conflict of i@rest or other reason the named
plaintiffs will not or cannot act vigilantly in presuting the action on behalf of the putative cla
Opp’n 22. The court finds Rr123(a)(4) is satisfied.

4. Commonality and Predominance

Rule 23(a) also requiregjtiestions of law or fact common to the class.” Fed. R.

Civ. P. 23(a)(2). Such questions exist wheess members suffer the same alleged injury,

Falcon 457 U.S. at 156, such that sitmmeous litigation is productiv®yal-Mart, 131 S. Ct. at

2551. “This does not mean merely that [class mesjlberve all suffered a violation of the same

9
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provision of law.” Id. Rather, the claims “must depemgon a common contention,” the natur
of which “is capable oflasswide resolution.Id. Common litigation must “resolve an issue tf
is central to the validity of each onéthe claims in one strokefd. Although just one commor
guestion could suffice to establish commonaldyat 2556, the true inquiry is into “the capaci
of a classwide proceeding to generate comarswers apt to drive the resolution of the
litigation,” id. at 2551 (emphasis in origil) (citation and internajuotation marks omitted).
“Dissimilarities within the proposed class|, hewver,] ... have the potential to impede the
generation of common answerdd. (citation and internal quotation marks omitted).

After establishing the existence of comnuurestions of law or fact, the propone
of a putative class also must establish thase questions “predominate over any questions
affecting only individual members.Fed. R. Civ. P. 23(b)(3). “The predominance analysis u
Rule 23(b)(3) focuses on ‘the relationship betwdee common and individual issues in the ca
and ‘tests whether proposed classes are seiftigi cohesive to waant adjudication by
representation.””"Wang v. Chinese Daily News, In¢37 F.3d 538, 545 (9th Cir. 2013) (quotin
Hanlon v. Chrysler Corp 150 F.3d 1011, 1022 (9th Cir. 1998)). Some variation is permitte(
among individual plaintiffs’ claimsAbdullah v. U.S. Sec. Assocs.,./i31 F.3d 952, 963 (9th
Cir. 2013), but Rule 23(b)(3) is ‘one demanding than Rule 23(azdmcast133 S. Ct. at 1432

Courts are thus required “to take a ‘close laglwhether common questions predominate ove

individual ones,’id. (citation omitted), “begin[ning] ... witthe elements of the underlying cau
of action,”Erica P. John Fund, In¢131 S. Ct. at 2184. Plaintiffs need not show at the thres
certification threshold stage predominant ques will be answered in their favoAmgen, Inc.
v. Conn. Ret. Plans & Trust Funds_ U.S. , 133 S. Ct. 1184, 1196 (2013). The court
considers the merits of the plaintiff's underlying claim only to thergxtquired by Rule 23ld.
at 1194-95 (citingval-Mart 131 S. Ct. at 2552 n.6fomcast133 S. Ct. at 1432 (“Such an
analysis will frequently entail ‘overlap withe merits of the plaintiff's underlying claim’...
because the ‘class determination generally irv®lvonsiderations that are enmeshed in the
factual and legal issues comprising haintiff's cause o&ction.””) (quotingFalcon,457 U.S. at

160).
10
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To prevail on a motion to certify a class under Rule 23(b)(3), the party seeking

certification must show: “(1) that the existence of individualipnpesulting from the alleged ...
violation ... [is] capable of prodgit trial through evidence thatégemmon to the class rather tha

individual to its members; and (2) that the dgesresulting from that injury [are] measurable

a class-wide basis througise of a common methodologyComcast133 S. Ct. at 1430 (citation

and internal quotation marks omitted). “Rule 288h however, does not require a plaintiff ...
prove that each elemen(t] of [her] clajig] susceptible to classwide proofAmgen 133 S. Ct. a
1197 (emphasis and alterations in Amgen g({mh and internal quation marks omitted).
Similarly, because “ ‘individualized monetary claitmslong in Rule 23(b)(3),” “the presence ¢
individual damages cannot, by itselgfeat class certification...’eyva v. Medline Indus. Inc
716 F.3d 510, 514 (9th Cir. 2013) (quotMl-Mart, 131 S. Ct. at 2558).

In the context of a wage and hour claim, an employer’s “uniform ... policies..
relevant to the Rule 23(b)(3) analysis,” but ardistourt may not “rely on such policies to the
near exclusion of other relevant factors touching on predominahteg’ Wells Fargo Home
Mortg. Overtime Pay Litig.571 F.3d 953, 955 (9th Cir. 2009). Rather, the court must
“consider[ ] all factors that militate invar of, or against, class certificationVinole v.
Countrywide Home Loans, In&71 F.3d 935, 946 (9th Cir. 2009) (citation omitted).

Here, the common issue that predonmesatver individualssues is whether

BMBC'’s “use of the public address system andatguirement that employees listen to the

communications to see if they applied to themd eespond if necessary, olated its requirement

under California law to provide itsmployees with off-duty meal and rest breaks. Pls.” Mem.
& A. 12. The putative class consists of thoselkayees who not only were actually called awz
from a meal or rest break and not compensftethe missed break, btd the entire group of
employees who work at the plant and were ireglto listen to thepages during breaks to
determine whether or notdtpages applied to thend. “All of these positons were subject to
the same method of communicatimd utilized the same designatest break area.” Reply 3;
see, e.g.Pls.” Mem. P. & A. 5:1516, 8:1720. Itis exposure tthis commormethod of
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communication, not the issue of @ther or not the employees weadled away from their meal
or rest break, which is the predomiimg common issue in this case.

BMBC makes several arguments regardirggghbstantive merits of plaintiffs’
claim and cites several cas® support its positionSee generallPpp’'n. While the court looks

to the merits of the plaintiff's underlying clabmdetermine whether commonality exists for th

D

purposes of Rule 23, it does not, at this stageldg the validity of [plaintiffs’] claims.”

—

ConocoPhillips Cq.593 F.3d at 808 (reversing denial oasd certification because “the distrig

court not only ‘judge[d] the validityof plaintiffs’ “on duty” claims, it did so using a nearly

insurmountable standard, concluding that merelaise it was not assured that plaintiffs would
prevail on their primary legal theory, thaetry was not the apppriate basis for the
predominance inquiry.”). The court need notvrinquire, as BMBC suggestinto whether or
not plaintiffs’ claims will ultimately prevail. linay of course consider merits challenges at the
later summary judgment stagé, Opp’n 17 (citingNovoa v. Charter Communicatigrisd.C, 100
F.Supp.3d 1013 (E.D. Cal. April 21, 2015)), or on diaroto decertify the @ss at a later point
in the caseUnited Steel593 F.3d at 809 (“Moreover, a distrcourt retains flexibility to
address problems with a certified class as thisg aincluding the abiltto decertify.”). The
court finds common issuggedominate here.

5. Superiority

Predominance of common questions does not alone justify approval of a clags
action, “for another method of handling the [ca®aly be available which has greater practical
advantages.” Fed. R. Civ. P. 23(b)(3) adwsmmmittee’s note to 1966 amendment. Rule
23(b)(3) requires a court find a class awtis the “superior” method of resolutiold. This
constraint is meant to lead the court “to astiesselative advantages alternative procedures
for handling the total controversyld. Rule 23(b)(3) provides that superiority is determined by

considering, for example,

(A) the class members’ interests in individually controlling the
prosecution or defensd# separate actions;

12
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(B) the extent and nature afy litigation concerning the
controversy already begun by against class members;

(C) the desirability or undesirability of concentrating the litigation
of the claims in the particular forum; and

(D) the likely difficulties in managing the class action.
Id.; see also Zinser v. Accuflix Research Inst.,, IB63 F.3d 1180, 1190 (9th Cir. 2001).
The Supreme Court has acknowledgeat Rule 23(b)(3) contemplates the
“vindication of the rights of groups of peopidno individually would be without effective

strength to bring their opponents into court at akrhchem521 U.S. at 617 (citation and

internal quotation marks omitted). “The policytla¢ very core of the class action mechanism|i

to overcome the problem that small recoveriesatoprovide the incentive for any individual tg
bring a solo action . . . . A da action solves this problem bhygregating the relatively paltry
potential recoveries . . . 1d.

The court first assesses the proposed elgamst the factordescribed in Rule
23(b)(3). Regarding the first famt “the class members’ interesh individually controlling the
prosecution or defense of sefarelaims,” Fed. R. Civ. P. #3)(3)(A), when smaller dollar

amounts are in controversy, this factor generally favors certificaiorser, 253 F.3d at 1190—

91. Resolution of this factorkas into account the policy noted above of incentivizing legitimate

claims even when, as here, individual damages are moélesthem521 U.S. at 617; Pls.” Men
P. & A. 15 (“Given the amounts at issue, [p]l&iifg] ... would not likely be able to secure
individual representation for theitaims.”). Large, complex claims do not fit so well in a clas
do smaller, simpler claimsSee Zinser253 F.3d at 1190-91. Here, thiatwely small size of
the putative class and likely relatly small individual claims asged by plaintiffs do not make
individual litigation attactive or sustainableCf. Pena v. Taylor Farms Pac., In805 F.R.D.
197, 220-21 (E.D. Cal. 2015) (finding relatively sinradividual claims in a similar California
wage and hour class action). Additionally, sefent does not dispute this factor in its

opposition. See generallPpp’n. Thus, this factor favors certification.

13
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The second factor, the “extent and mataf any litigaion concerning the
controversy already commenced by or against mesrifdhe class,” Fed. R. Civ. P. 23(b)(3)(E
is meant to “assur[e] judicial economy and rgdlithe possibility of multiple lawsuits.Zinser,

253 F.3d at 1191 (quoting 7A Charles Alan Wright, etFaderal Practice andProcedure8

1780 at 568—70 (3d ed. 2017)). Here, the parties hatvdescribed, and tle®urt is not aware of

any other related litigation. Thfactor favos certification.

The third factor is “the debility or undesirability otoncentrating the litigation
in this forum. Fed. R. Civ. P. 23(b)(3)(C). dputative class comprsenly those current and
former employees at the Fairfield plant, locatethis district. Mot. 2. There is no basis for a
non-California forum. Moreover, thentire class is presumablytims federal judicial district.
This factor favors certification.

The fourth factor weighs the “likely fficulties in managing the class action.”
Fed. R. Civ. P. 23(b)(3)(D). This is the oslyperiority factor BMBC disputes. Opp’'n 24.
Plaintiffs propose to conduct trial in two phagée first to determine liability, and the second
determine damagesseePIs.” Mem. P. & A. 15. They propose the first phase to rely on
“testimony and declarations regarding the use of the PA/paging system used to communi
with the employees throughout the plamd,’} and say “[t]he lion’s sharef this litigation can be
resolved in the liability phase of trialfd. The second phase would use BMBC records and
timekeeping data “to determine the number ofations [and] the aggregate hourly wages ang
penalty calculations.’ld. at 16. Defendant argues that pldisthave not proposed a trial plan
and the “class claims are not manageable” ez alaintiffs were not all affected by the
interruptions in the same way. Opp’n at 24.e3ddifferences, howeveregk to the individual
damages inquiry that may need to be conductétibhtwhich is not enough for the court to
determine that class treatment is not favoraBlee Leyvar16 F.3d at 514 (“[T]he presence of

individual damages cannot, by itself, defeat€leertification ....”). This class action is

manageable due to plaintiffs proposed trial plan and the relatively small number of pla@ftifis.

Greer, 2017 WL 1354568, at *10 (findingads action superior in angilar California wage and

hour claim where plairffiproposed a similar bifurcated trial plan).
14
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On balance, application of the four faxg suggests a clasdiaa is the superior
means to try the common questiondas¥ and fact that predominate here.

The Ninth Circuit also has geired district courts toansider alternate means of
litigating a proposed class actio8ee Valentino v. Carter-Wallace, In87 F.3d 1227, 123435
(9th Cir. 1996) (“A class action is the sumemmethod for managing litigation if no realistic
alternative exists.”). In pacular, individual litigation, joinde multidistrict litigation, or an
administrative or other non-judalisolution may be superio6Seer/A Charles A. Wright, et al.,
Federal Practice & Procedurg 1779 (3d ed. 2017). Because class members here have mg
claims, individual litigation is unli&ly to present a viable means of recovery. Additionally, a
the relevant evidence is in one&tion as the putative class is l@zhbnly at the Fairfield plant.
There is no reason to think jmler or multidistrict litigation isn option, and there is no
administrative forum available to plaintiffs whicbuld address their claimd he class therefore
satisfies the superiority requirementtaglaims one, two, three, six and seven.

D. Other Claims

1. Fourth Claim (Wage Statement Penalties)

Employers must include certain infortizan with paychecks, including, for
example, wages earned, hours worked, all deghstithe dates of the pay period, the employzé
name and address, and all appliediourly rates. Cal. Lab. Co&e226(a). Plaintiffs allege in
their fourth claim that BMBC didot include the required information on their paychecks. F/
11 56-59. California law requires only a “very modsasiwing” of injuryin a claim under this
provision of the California Labor Coddaimez v. DAIOHS USA, Ind 81 Cal. App. 4th 1286,
1306 (2010)see also Escano v. Kindred Healthcare Operating Co., Ma. 09—-04778, 2013
WL 816146, at *11 (C.D. Cal. Mar. 3 2013) (“[T]iigury requirement should be interpreted al
minimal in order to effectuate the purpose of thgevatatement statute;tife injury requirement

were more than minimal, it would nullify the pact of the requirements of the statute.”).

Plaintiffs have not provided any examptésvage statements at all in support of

their fourth claimCf. Pena 305 F.R.D. at 224 (denying certiitton of wage statement subclag

because plaintiffs failed to provide sufficieavidence when they only provided one wage
15
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statement in support of their picgn). Accordingly, plaintiffshave not provided sufficient
evidence to allow certification on this issue.

2. Fifth Claim (Waiting Time Penalties)

Section 201(a) of the California Labor Cqa®vides, as a general rule, that “[i]f
an employer discharges an employee, the wageted and unpaid at the time of discharge ar
due and payable immediatelyCal. Lab. Code § 201(a). Sectid@2(a) provides, as a general
rule, that if an employee resigns, wages becdugeseventy-two hours later, unless the resigr
employee gives seventy-two hours’ noticenimich case wages are due immediatédy.

8§ 202(a). Section 203(a) providesaithf an employer “willfullyfails to pay” as required by
sections 201(a) and 202(a), “the wages of thpleyee shall continue aspenalty from the due

date thereof at the same rate upélid or until an action theref@® commenced” for up to thirty

days. Id. § 203(a). Plaintiffs claim dendant did not pay them all wages due on their last day i

they were fired, or within seméy-two hours if they resigned.
Plaintiffs have not provided any evidertoesupport certificabn on this issue.
The only declarations plaintiffs have provide@ those of current employees of BMBC. The

only former employee named as a plaintifEygin Bobby, but plaintiffs have not provided

evidence to show Bobby or any other former eippés were subject to waiting time penalties|

V. CONCLUSION

As to the first, second, third, sixth andrierth claims, the court finds plaintiffs
have satisfied the requirementsRule 23(a) and (b) to alloalass certification. The court
therefore GRANTS IN PART platiffs’ motion for class certification as to these claims, and
otherwise DENIES the motion.

IT IS SO ORDERED.

This resolves ECF No. 27.

DATED: February 2, 2018.
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