(PC) Thomas v. Kaur et al. Doc. 54

1

2

3

4

5

6

7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 CLIFFORD BRENT THOMAS, No. 2:16-cv-2784-JAM-EFB P
11 Plaintiff,
12 V. ORDER AND FINDINGS AND
13 < KAUR. et al.. RECOMMENDATIONS
14 Defendants.
15
16 Plaintiff is a state prisoner proceedinghout counsel in an action brought under 42
17 | U.S.C. §1983. He alleges that the deferslaiolated his Eighth Amendment rights by
18 | exhibiting deliberate indifference toward his ses medical needs. Defendants have moved|for
19 | summary judgment (ECF No. 37) and argue t{igtthey were not deliberately indifferent to
20 | plaintiff's serious medical needs; and (2) tlaeg entitled to qualified immunity. Plaintiff has
21 | filed an opposition (ECF No. 40), and defendantselded a reply (ECF No. 45). After filing
22 | the reply, defendants filed evidentiary objectiansl a motion to strike the evidence plaintiff
23 | submitted in opposition to the motion for summary judgment. ECF No. 46. Subsequently
24 | plaintiff filed a surreply (ECF No. 49), an opjitasn to defendants’ madn to strike (ECF No.
25 | 50), and a filing titled “Exhibits” (ECF No. 51) astly, in response to plaintiff's surreply,
26 | defendants filed a motion &irike. ECF No. 52.
27 For the reasons stated hereafter, defestamtion for summary judgment should be
28 | granted.
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MOTIONS TO STRIKE AND SURREPLY

Plaintiff has filed a surreply brief which defendants move to strike.

Defendants’ first motion to strike (ECF No. 46) will be denied. They contend that s¢
of the exhibits attached to plaintiff’'s oppositiare unauthenticated, lacking in foundation and
some cases, contain inadmissible hearsdyat 1-3. Further, the rules do not allow for a
surreply. However, out of an abundance of caudiw, in light of plainfi’s pro se status and
ignorance of the law, the court has neverthaetessidered these exhibits deciding the motion
for summary judgment. As discussed beltvey do not alter the court’s conclusion that

summary judgment must be gtad in favor of defendants.

Defendants’ second motion to &&iplaintiff's surreply (ECHNo. 52) will, by contrast, be

granted. As defendants point otie court denied plaintiff's reqaefor an extension of time to

file a surreply and cautioned him that such a filing was not contemplated by the local rules,

No. 48. Despite the court’'s admonition, plaintiiiéd a surreply anyway. ECF No. 49. The
court will strike that filing. Additionally, it willstrike plaintiff's filing entitled “Exhibits” which
contains approximately sevgrive pages of exhibits, oluding defendants’ answers to
interrogatories and various medical records. NOF51. Plaintiff offers no explanation as to
how each exhibit is relevant and, in any evaetwas informed that his previously-filed
opposition would be his final word on the pending summary judgment motion.

MOTION FOR SUMMARY JUDGMENT

Background
Plaintiff alleges that, on October 7, 2015 wes seen by defendant Kaur, who was his

healthcare provider at that tim&CF No. 20 at 3. He claims that, due to his propensity for
seizures and falls stemming therefrom, he asked Kaur for “protective gear” to mitigate the
of those falls.Id. She allegedly denied this requestlanformed plaintiff that he would be
transferred to “D-yard” because staff bekd he was faking his medical conditiorid.

Plaintiff states that he was transferred to Rdyaithout protective geand placed in a cell
where he was not under adetgumedical supervisionid.

i

bveral

,in

14

ECF

effect




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

On an unspecified date after this trangbaintiff alleges that he was seen by defendal
Hashemi, who purportedly told him that she beltelie was using illicit drugs and that there W
no reason for him to be in “high acuity housindgd. He claims that Hashemi also, in conspirs
with Kaur, denied his request protective gdalr.

On December 1, 2015, plaintiff claims timat was found unconscious in his cell with a
“severelly] busted head.Id. at 4. He argues that the ingsisustained in the fall should be
attributed to defendants’ delilaely indifferent failue to provide him with the aforementioned
protective gearld.

Legal Standards

l. Summary Judgment Standard

Summary judgment is appropriate when ther@mo genuine disputas to any material
fact and the movant entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a). Summary
judgment avoids unnecessary trials in cases intwthe parties do not dispute the facts relevg
to the determination of the issues in the cas@ which there is insufficient evidence for a jury
to determine those facts in favor of the nonmov&@rawford-El v. Britton 523 U.S. 574, 600
(1998);Anderson v. Liberty Lobby, In&77 U.S. 242, 247-50 (1988 w. Motorcycle Ass'n v.
U.S. Dep’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994t bottom, a summary judgment
motion asks whether the evidence presents agiffidisagreement to require submission to
jury.

The principal purpose of Rule 56 is to iselaind dispose of factually unsupported clai
or defensesCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). Thus, the rule functions
“pierce the pleadings and to assess the proofder to see whether there is a genuine need
trial.”” MatsushitaElec. Indus. v. Zenith Radio Cor@.75 U.S. 574, 587 (1986) (quoting Fed.
Civ. P. 56(e) advisory committee’s note on 18@3ndments). Procedurally, under summary
judgment practice, the moving pafligars the initial rggnsibility of preseting the basis for its
motion and identifying those portions of the redogether with affidats, if any, that it
believes demonstrate the absence @ér@uine issue of material fadCelotex 477 U.S. at 323;

Devereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir. 2001) (emda If the moving party meets
3
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its burden with a properly supported motion, Itiieden then shifts to the opposing party to
present specific facts that show there isugee issue for trial. Fed. R. Civ. P. 56(&derson,
477 U.S. at 248Auvil v. CBS “60 Minutes’67 F.3d 816, 819 (9th Cir. 1995).

A clear focus on where the burden of proof liescathe factual issue in question is cru¢

to summary judgment procedures. Depending oichwparty bears that burden, the party see
summary judgment does not necessarily needibanit any evidence of its own. When the
opposing party would have the burden of prooaahspositive issue at trial, the moving party
need not produce evidence whitkgates the opponent’s clairSee, e.g., Lujan v. National
Wildlife Fed’'n 497 U.S. 871, 885 (1990). Rather, the mgyparty need only point to matters
which demonstrate the absence geauine material factual issu8ee Celotexd77 U.S. at 323
24 (“[W]here the nonmoving party will bear the burdgrproof at trial on a dispositive issue, 3
summary judgment motion may properly bedaan reliance solely on the ‘pleadings,
depositions, answers to interrogaes, and admissions on fil§.” Indeed, summary judgment
should be entered, after adequate time for desgoand upon motion, agaire party who fails to
make a showing sufficient to establish the existenf an element essential to that party’s cas
and on which that party will bear the burden of proof at ti&de idat 322. In such a

circumstance, summary judgment must be grafisedong as whatever isefore the district

court demonstrates that the stamidi@r entry of summary judgmeras set forth in Rule 56(c), i$

satisfied.” Id. at 323.
To defeat summary judgment the opposing pamigt establish a genuine dispute as to
material issue of fact. This engatwo requirements. First, thespiute must be over a fact(s) th
is material, i.e., one that makes #etience in the outcome of the cagenderson477 U.S. at
248 (“Only disputes over factsahmight affect the outcome tife suit under the governing law
will properly preclude the entry of summary judgm8ntWhether a factual dispute is material
determined by the substantive law bqgble for the claim in questiond. If the opposing party
is unable to produce evidence sufficient to estalalistquired element of its claim that party fe
in opposing summary judgment. “[Apmplete failure of proof concerning an essential elem
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of the nonmoving party’s casecessarily renders allrar facts immaterial.'Celotex 477 U.S.
at 322.

Second, the dispute must be genuine. Inrdeteng whether a factual dispute is genui
the court must again focus on which party beéhe burden of proof ahe factual issue in
guestion. Where the party opposingnsoary judgment would bear therrden of proof at trial o
the factual issue in dispute athparty must produce evidensafficient to support its factual
claim. Conclusory allegations, unsupported bigience are insufficient to defeat the motion.
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Ratliee opposing party must, by affida
or as otherwise provided by Rule 56, designaseifip facts that show #re is a genuine issue
for trial. Anderson477 U.S. at 24PDevereaux263 F.3d at 1076. More significantly, to
demonstrate a genuine factual dispute theemad relied on by the opposing party must be st
that a fair-minded jury “could return a vétfor [him] on the evidence presented®hderson
477 U.S. at 248, 252. Absent any such ewddhere simply is no reason for trial.

The court does not determine witness ibyiitly. It believes the opposing party’s
evidence, and draws inferences nfasbrably for the opposing partysee idat 249, 255;
Matsushita 475 U.S. at 587. Inferences, howevee, ot drawn out of “thin air,” and the
proponent must adduce evidence of a factuadipate from which to draw inference&merican
Int'l Group, Inc. v.American Int'l Bank926 F.2d 829, 836 (9th Cir. 1991) (Kozinski, J.,
dissenting) (citingCelotex 477 U.S. at 322). If reasonable mirdsild differ on material facts &
issue, summary judgment is inappropria®ee Warren v. City of Carlsbabl8 F.3d 439, 441 (9t
Cir. 1995). On the other hand, the opposing partystnalo more than simply show that there
some metaphysical doubt as to thaterial facts . . . . Where the record taken as a whole co
not lead a rational triesf fact to find for the nonmoving pattthere is no ‘genuine issue for
trial.”” Matsushita475 U.S. at 587 (citation omitted). tlmat case, the court must grant
summary judgment.

Il. Deliberate Indifference to Serious Medical Needs

To succeed on an Eighth Amendment claim predicated on the denial of medical

plaintiff must establish that Head a serious medical need and thatdefendant’s response to t
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need was deliberately indifferengett v. Penner439 F.3d 1091, 1096 (9th Cir. 2006§e alsc
Estelle v. Gamble129 U.S. 97, 106 (1976). A serious medica&dexists if the fdure to treat the
condition could result in further significant injuoy the unnecessary and wanton infliction of p
Jett, 439 F.3d at 1096. Deliberatedifference may be shown by thendd, delay, or intentiong
interference with medical treatment, or bg thay in which medical care is providedutchinson
v. United States338 F.2d 390, 394 (9th Cir. 1988).

To act with deliberate indifference, a prison a#il must both be aware of facts from wh
the inference could be drawn tlasubstantial risk aderious harm exists, and he must also ¢
the inference.Farmer v. Brennan511 U.S. 825, 837 (1994). Thus, a defendant is liable
knows that plaintiff faces “a substantial risk of serious harm and disregards that risk by fa
take reasonable measures to abate Id.”at 847. A physician need not fail to treat an inn|
altogether in order to violate thatmate’s Eighth Amendment right@rtiz v. City of Imperial884
F.2d 1312, 1314 (9th Cir. 1989). A failure to catgntly treat a serious medical condition, e
if some treatment is prescribed, may constitgiberate indifference ia particular caseld.

It is important to differentiate common lavegligence claims of malpractice from clai
predicated on violations tfie Eighth Amendment’s prohibitiasf cruel and unusual punishme
In asserting the latter, “[m]ere ‘indifference,’ €gligence,” or ‘medical malpractice’ will n

support this cause of actionBroughton v. Cutter Laboratorie§22 F.2d 458, 460 (9th Cir. 198

(citing Estelle 429 U.S. at 105-06kee also Toguchi v. Chung91 F.3d 1051, 1057 (9th Cir.

2004). Plaintiff must show a lileerate disregard faa known medical need. The Ninth Circ

ain.
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has made clear that a difference of medical opirgpas a matter of law, insufficient to establish

deliberate indifferenceSee Toguchi391 F.3d at 1058. “Rather, to prevail on a claim invol
choices between alternative courses of treatment, a prisoner must show that the chosen
treatment ‘was medically unacceptable underdiheumstances,” and was chosen ‘in consc
disregard of an excessive rigk [the prisoner's] health.”ld. (quotingJackson v. McintosH0
F.3d 330, 332 (9th Cir. 1996)).

Finally, a supervisory official may be helddla for deliberate indifference “if there exis

either (1) his or her personal involvement in the constitutional deprivation, or (2) a sufficient
6
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connection between the supenris wrongful conduct and theonstitutional violation.’Hansen v
Black 885 F.2d 642, 646 (9th Cir. 1989). “[A] plaintifiust show the supervisor breached a
to plaintiff which was the proximate cause of the injury. The law clearly allows actions ¢
supervisors under section 1983 asg@s a sufficient causal connectiis present and the plaint
was deprived under color of laaf a federally secured rightRedman v. County of San Die§d 2
F.2d 1435, 1447 (9th Cir. 1991) (internal quotations omitted). Section 1983 does not, h
provide for liability under a theory ofespondeat superiorTaylor v. List 880 F.2d 1040, 104
(9th Cir. 1989). That is, a supervisor may betheld vicariously liable for the misconduct of
or her subordinates.
Analysis

Defendants argue that the recaemonstrates that they weret deliberately indifferent
to plaintiff's medical needsindeed, the record supports theintention. Having found as mug
— for the reasons stated below — the courlinles to reach defendants’ separate argument
regarding their claimed entitleent to qualified immunity.

The following facts are not in dispute. @atober 7, 2015, plaintiff had an appointmer

with defendant Kaur, after which she orderedttaasfer to the Correctional Treatment Centet

(CTC). ECF No. 37-3 at 2, 1 5; ECF No. 40-BafThe transfer occurred that same day (ECKF

No. 37-3 at 2, 1 7; ECF No. 4at 8) and, the following day - on October 8, 2015, defendan

Hashemi saw plaintiff to complete his Intake istand Physical FormECF No. 37-3 at 2, { §;

ECF No. 40-3 at 8-9.

Whatis disputed is whether, at each oé tloregoing appointments with Kaur and
Hashemi, plaintiff requested a helmet totect him during seizure-related falls and the
defendants denied that request. Records &thichdefendants’ motion shed light on this
disputed issué. On various dates - the thirteentidawenty-third of October and the second,

seventeenth, and twenty-seventh of Novembglaintiff was observed wearing a protective

Ln his opposition plaintiff makes clear thas deliberate indifference claims against b
defendants are premised exclusively on theigalliedecision to deny him a helmet. ECF No.
1 at 2-4. His complaint made more ambiguousresfees to “protective ge.” ECF No. 20 at 3-
4.
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helmet by non-party physician J. Fick. ECF No.735t19-23. Dr. Fick also noted that plaintif
was wearing a helmet on the seventh of Decemket days after the fall assue in this casdd.
at 24. Thus, defendants arguepldintiff was not wearing a helmet when he fell on Decembe
2015, it was not because they had denied kjgest for a helmet in early October.

In response, plaintiff does ndirectly dispute whether he wain fact, wearing a helmet

on the dates in question. Insteadclams that the entries inghmedical records by Dr. Frick are

falsified. The defendants’ statemenftundisputed fact reads as follows:

Plaintiff was seen and docunted wearing his helmet on the
following dates: October 13, October 23, November 2, November
17, November 27, December 7, 2015.

ECF No. 37-3 at 3, 1 10. hesponse, plaintiff stated:

Plaintiff deny defendant’s undesputgsic) statement of fact no. 10

for that order form that defendant made up as evidence are not the
order form that has to be filled out and sent in for one to receive for
physician’s orders for durablenedical equipment and medical
supplies. [Exhibit reference omitted]. The order form Defendant
Hashemi falsified is an order for medication to [the] pharmacy.

ECF No. 40-3 at 11. Thus, plaintiff declinesatimit that he “was seeand documented wearin
his helmet” (ECF No. 37-3 at 3,  10) on theefyoing dates, ECF No. 40-3 at 11, but his reas
for declining to admit this fact refers entirelydgrevious document — an order form for a hel
(ECF No. 37-7 at 17) — which plaintiff unpersueely dismisses as “made up evidence” or a
“falsification” by defendant Hashemi. ECF NtD-3 at 11. But the order form which plaintiff
invokes has no bearing on the reletvstatement of undisputed fact.

Plaintiff has not explained how the order fone references speaks in any way to the
guestion of whether Fick obsed/eim wearing a helmet on the dates in question. He is, in
effect, speaking past the relevatdatement of undisputed fact asekking to litigate an entirely
separate issue. Put plainly, pk#firhas not actually denied thbhe had a helmet on the dates F
claims to have seen him wearing one.

Nor has plaintiff otherwise disputed the obsénores recounted in Dr. Fick’s records. T
court, having reviewed plaintiff's oppositional dmoents can find only one meaningful referet

to Dr. Fick. In his dedration plaintiff states:
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To farther (sic) show the intraqmrate (sic) conspiracy, my mental
health provider ‘Fick’ [was] with ta conspiracy. For he wrote in his
reports that the nurses said that faking seizures, | don’'t want to

go back to E-yard for “secondagain” (which mean | owe a drug

debt) or to avoid issues his old EOP in E-yard.

ECF No. 40-2 at 4, 1 8. Interprdtgenerously, this contention isllstot an explicit denial of
Fick’s recorded observations as to the helmetbest, one might inferdm plaintiff’'s statement
a claim that, if Fick was part of an “intracorpte” conspiracy to deny plaintiff care, he might
inclined to record false observatis. Plaintiff has not explicitlgnade this argument, but even |
had, he would still fail to shoa genuine issue of material fa¢tis burden on this motion is to
present evidence upon which a fair-minded jury “daefturn a verdict for [him] on the evidenag
presented.”Anderson477 U.S. at 248, 252. He has not dame Gther than his own declaratic
which fails to address directly the question & possession of a helmetajpitiff has not offered
evidence suggesting either the atkiastence of a conspiracy or Dr. Fick’'s involvement in it.
See Nilsson v. City of Mesa03 F.3d 947, 952 n.2 (9th Cir. 20@7A] conclusory, self-serving
affidavit, lacking detailed facts and any suppatavidence, is insufficient to create a genuine
issue of material fact.”).

Accepting Dr. Fick’s undisputed observations, the court finds them dispositive and
sufficient to warrant a grant of sumary judgment. To reiterate gohtiff alleges that he fell in
December of 2015 as a result of a seizure andisest head injuries. ECF No. 20 at 4. He
claims these head injuries would have bearded if defendants had granted his request for
helmet in October 2019d. at 3-4. But if plaintiff was providedith a helmet prior to the fall i
December — as Dr. Fick’s records plainly indékche was (on Octobé&B, October 23, Novembe
2, November 17, November 27 of 2015) — thendtaims fail for want of causality.

It may be, even though plaintiffioes not allege it, that pldifi had a helmet on the dates
Fick saw him but not on December 1, 2015 — the dathe fall at issue. Perhaps it was
confiscated or lost. Again, ahtiff fails to address the gsigon. But the court need not
speculate. The fact remains that, even if this circumstance is true, plaintiff's claims neces
fail. That is, even if defendants denied tarhelmet on October sawh and eighth, he cannot

claim to have been harmed by those denials grbeured a helmet by theitteenth of that same
9
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monthand before the fall at issuePlaintiff has not presenteyidence upon which a reasonab
fact finder could conclude at trilat he lacked a helmet at tte of his fall due to the actiong
alleged to have been undertaken by the defendants in this cdsser ln Murphythe Ninth

Circuit recognized that:

When plaintiffs, such as the inmates, seek to hold an individual
defendant personally liable fadamages, the causation inquiry
between the deliberate indifference and the eighth amendment
deprivation must be more refileWe must focus on whether the
individual defendant was in a poseit to take steps to avert the
[complained of incident], but failetb do so intenbnally or with
deliberate indifference.

844 F.2d 628, 633 (9th Cir. 1988). Here, basedr. Fink's uncontroverted observations,

neither defendant was in a position to ameliotlageeffects of plaintiff's December 1, 2015 fall.

CONCLUSION

Based on the foregoing, it is ORDERED that:

1. Defendants’ motion to strike (ECF No. 46) is DENIED;

2. Defendants’ motion to strike (ECF No. 52) is GRANTED; and

3. Plaintiff's surreply (ECF No. 49) andshexhibits (ECF No. 51) are STRICKEN from
the record.

Further, it is RECOMMENDED that defemata’ motion for summary judgment (ECF
No. 37) be granted and the (ddre directed to close the eaand enter judgment accordingly.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

DATED: January 29, 2019.
72,%%\
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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