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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | FRANCISCO ARGON, No. 2:16-cv-2826 WBS AC P
12 Petitioner,
13 V. ORDER AND FINDINGS AND

RECOMMENDATIONS
14 | CDCR,etal.,
15 Respondents.
16
17 Petitioner, a state prisoneropeeding pro se, filed a petiti for a writ of habeas corpus
18 | pursuant to 28 U.S.C. § 2254. This proceedvag referred to this court by Local Rule 302
19 | pursuant to 28 U.S.C. 8§ 636(b)(1).
20 On December 15, 2016, the undersighiled findings and recommendations
21 | recommending the dismissal of the petition. ECF No. 6. Petitioner has filed objections to the
22 | findings and recommendations. ECF No. 7. dihtiof petitioner’s objetions, the December 15,
23 | 2016 order and findings and recommendationsiveilVacated and the undersigned issues the
24 | following amended order and findings and recommendations.
25 l. Application to Proceed In Forma Pauperis
26 Petitioner has not filed an in forma paupeffgavit or paid the required filing fee. See
27 | 28 U.S.C. 88 1914(a); 1915(a). However, the twilt not assess a filing fee at this time.
28 | Instead, the undersigned will recommesnnmary dismissal of the petition.
1
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[l Petitioner’s Allegations

Petitioner challenges July 2015 decision by the BoardRdrole Hearings (Board),
denying him parole. ECF No. 1 at 1. He asgbdshis due process rights were violated whep
the Board failed to make an impartial decidmmtause he had filede@2 appeal._ld. at 5.
Petitioner also contends that the Board errdhating he had insufficient credibility, did not
have an appropriate attitude towards the crimagl, instances of serious institutional misconduct,
and had insufficient institutioh@rogramming._Id. at 7-12.

II. Discussion
Rule 4 of the Habeas Rules requires the tdousummarily dismisa habeas petition “[i]f

it plainly appears from the petitiand any exhibits annexed to it tllae petitioner is not entitled

to relief in the district court.” As set forth below, the petition fails to state a cognizable claim for

relief and will be dismissed.

The United States Supreme Coar2011 overruled a line of Nih Circuit precedent tha

U7

had supported habeas review ofgda denials in California case Swarthout v. Cooke, 562 U.$.

216, 219 (2011). The Supreme Court held théerfel habeas jurisdion does not extend to
review of the evidentiary badier state parole decisions. I&ecause habeas relief is not
available for errors of state law, and becahgeDue Process Clause does not require correct

application of California’s “somevidence” standard for denial of parole, federal courts may [not

intervene in parole decisions as long as mininpuaotedural protectionsaprovided._Id. at 219
20. The protection afforded by the federal DuecBss Clause to California parole decisions

consists solely of the “minimum” proceduratjterements set forth i@reenholtz v. Inmates of

Neb. Penal & Corr. Complex, 442 U.S. 1 (197@poke, 562 U.S. at 220. Specifically, that

petitioner was provided with “an pprtunity to be heard and . a statement of the reasons why
parole was denied.”_ld. (aitg Greenholtz, 442 U.S. at 16).

The transcript attached to the petition malear that petitioner wgsesent at the hearing,
represented by counsel, afforded an interprated,provided a statement of the reasons parolg
was denied. ECF No. 1 at 58-18%T]he beginning and the end of the federal habeas courts’

inquiry” is whether petioner received “the minimum procedures adequate for due-process
2
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protection.” _Cooke, 562 U.S. at 220. The Ni@ircuit has acknowledged that after Cooke,

substantive challenges to parole decisionsateognizable in habeas. Roberts v. Hartley, 6¢

F.3d 1042, 1046 (9th Cir. 2011). Petitioner receivetha process he was due and his challef
to the denial of parole therefore not cognizable.
Petitioner also alleges that ivas denied impartial decmsi-makers and was subject to

retaliation. ECF No. 1 at5; ECF No. 7 at 2. S$fpeadly, he alleges thabe was denied parole

because he filed a grievance against officers wi@ sexually harassing him. ECF No. 7 at 2.

Petitioner does have a due process right tolpaansideration by nenatl, impartial decision-

makers._See Schweiker v. McClure, 4561UL88, 195 (1982) (“[D]ue process demands

impartiality on the part of those who functionjudicial or quasjudicial capacities.”);

O’Bremski v. Maas, 915 F.2d 418, 422 (9th Cir. 19@0) inmate is “entitled to have his releas

date considered by a parole botrdt [is] free from bias or pneglice”). However, petitioner’s
claims of bias and retaliation are conclusangl are not supported byethecord._See Jones v.
Gomez, 66 F.3d 199, 204-05 (9th Cir.1995) (“[c]osodlty allegations which are not supported
a statement of specific facts do not wartaaibeas relief.” (alteration in original)).

Petitioner relies up on the tramgxt of his Board hearindyut the record contains no
evidence to support an inference that the Boasimativated by bias @ desire to retaliate
against petitioner. Instead, the transcript dernates that the Board considered a number of
factors when deciding to find petitioner liggble for parole. ECF No. 1 at 174, 176-85.
Moreover, with respect to petitioner’s grievanites record reflects that the Board’s concern W
not with the fact that he haddd a grievance per se, but rathieat the grievance highlighted
petitioner’'s ongoing issues witlnger management. Id. at 17222:1-16). The Board’s concer
stemmed from the fact that petitioner filed a gaiece that admittedly had no basis in fact as i

related to his previous parole derind was otherwise pure speculafiol. The Board also

! During the hearing, petitioner was questioabdut a grievance in which he requested an
internal affairs investigation dfis 2014 parole denial basedallegations that he was denied
parole because an officer planted confidentirimation in his Central File. ECF No. 1 at 13!
(76:14-25), 137-41 (80:16-84). While discussing the grievea, petitioner admitted that in
denying him parole at his 2014 hearing, the Boaddhdit consider any coidential information.
Id. at 138-39 (81:21-82:19).
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expressed concern that petiter’s fixation on speculative cadéntial information, when his
previous denial was not based confidential informion, indicated that he was concerned or
feeling guilty about something he did that vmas in the non-confidential information being
considered by the Board. Id. at 179-80 (122223:15). Because petitioner’s allegations of a
unfair tribunal are inaghjuate and are contradicted by teeord, they fail to support relief.

Petitioner has also filed a lettin which he appears to maikegations that correctional
officers are retaliating against him for filing tlgstition and he requestsspecified relief. ECF
No. 3. Petitioner is advised that claims ceming the conditions of his confinement and
violations of his constitutionalghts are properly raised in avitirights complaint filed pursuant
to 42 U.S.C. § 1983, which provides a remedy fotations of civil rights by state actors.
Therefore, petitioner must bririgese claims in a civil rightsction after the inmate grievance
process has beengperly exhausted.

Accordingly, IT IS HEREBY ORDERED that:

1. The December 15, 2016 order and findiagd recommendations (ECF No. 6) are
vacated.

2. Petitioner’s request for unspecified relief (ECF No. 3) is denied.

3. The Clerk of the Court is directed todepetitioner a copy dhe prisoner complaint
form used in this district.

IT IS FURTHER RECOMMENDED that:

1. Petitioner’s applicatn for a writ of habeas corpus be dismissed.

2. No certificate of appealability shall issue.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuarth® provisions of 28 U.S.C. § 636() Within twenty-one days
after being served with these findings aadommendations, petitioner may file written
objections with the court. $b a document should be captiori@bjections to Magistrate
Judge’s Findings and Recommendations.” Petitimadvised that failure to file objections
i
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within the specified time may waive the rightappeal the District Court’s order. Martinez v.
Ylst, 951 F.2d 1153 (9th Cir. 1991).
DATED: January 4, 2017 . -
Mrz———&{‘k}-—l—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




