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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JOSHUA MARCUS BUSH, No. 2:16-cv-2844 WBS AC P
12 Plaintiff,
13 V. ORDER
14 | BUTTE COUNTY SHERIFF'S OFFICE,
15 Defendant.
16
17 l. Introduction
18 Plaintiff is a state prisoner incarcerated under the authority of the California Department
19 | of Corrections and Rehabilitation (CDCR). Aetpresent time, plaintiff is being held at the
20 | Butte County Jail pending state court appearammcésgly 2017. In the instant action, plaintiff
21 | proceeds pro se with a civil rights compldited pursuant to 42 U.S.C. § 1983, and request tp
22 | proceed in forma pauperis pursuant to 28 U.S.C. § 1915.
23 This action is referred to the undersignedtébh States Magistrate Judge pursuant to 28
24 | U.S.C. §636(b)(1)(B) and Local Rule 302(c). Hur reasons set forth below, the court grants
25 | petitioner’s request to proceed in forma paupetreens plaintiff's complaint pursuant to 28
26 | U.S.C. 8§ 1915A,; natifies plaintiff of the defencies in his complaint; and dismisses the
27 | complaint with leave to file a First Amended Complavithin thirty days. In addition, the court
28 || 1
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denies plaintiff's requedbr appointment of counsel, and plaif's request thathis case procee
as a class action.

[l In Forma Pauperis Application

Plaintiff has submitted a declaration that makes the showing required by 28 U.S.C.
1915(a). Accordingly, plaintiff's request toqmeed in forma pauperis, ECF No. 16, will be
granted.

Plaintiff is still required to pay the statuydiling fee of $350.00 for this action. See 28
U.S.C. 88 1914(a), 1915(b)(1). By this order, pi&imtill be assessed an initial partial filing fe
in accordance with the provisions of 28 U.S.@985(b)(1). By separate order, the court will
direct the appropriate agency to collect the ihggatial filing fee fromplaintiff's trust account
and forward it to the Clerk of the Court. Thatfter, plaintiff will be obligated for monthly
payments of twenty percent of the preceding imsnnhcome credited to plaintiff's prison trust
account. These payments will be forwarded byathyropriate agency tbe Clerk of the Court
each time the amount in plaintiff's account exce$tl0.00, until the filing fee is paid in full. 28
U.S.C. § 1915(b)(2).

II. Screening of ComplairfPursuant to 28 U.S.C. § 1915A

A. Legal Standards for Scraeg a Prisoner Civil Rights Complaint

The court is required to screen complalmsught by prisoners sdekg relief against a
governmental entity or officer or employee of a goweental entity. 28 U.S.C. § 1915A(a). T
court must dismiss a complaint or portion thereof if the prisoner has raised claims that are
“frivolous or malicious,” fail to state a claim upon which relief may be granted, or seek mor
relief from a defendant who is immune frontbuelief. 28 U.S.C. § 1915A(b)(1), (2).

A claim is legally frivolous when it lacks an arguable basis either in law or in fact.

Neitzke v. Williams, 490 U.S. 319, 325 (198B)anklin v. Murphy, 745 F.2d 1221, 1227-28 (4
Cir. 1984). The court may dismiss a claim agolous when it is based on an indisputably
meritless legal theory or where the factual contentions are clearly baseless. Neitzke, 490
327. The critical inquiry is whier a constitutional claim, @ver inartfully pled, has an

arguable legal and factual basis.
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A district court must construe a pro sealing liberally to determine if it states a
potentially cognizable claim. However, the d&iliberal interpretatiorf a pro se complaint

may not supply essential elements of the claimwlee not pled. Ivey v. Board of Regents, 6

F.2d 266, 268 (9th Cir. 1982). While detailed factual allegations areaquited, “[t{jhreadbare
recitals of the elements of a cause of actspported by mere conclusory statements, do not

suffice.” Ashcroft v. Igbal, 556 U.S. 662, 678009) (citing_Bell Atlantic Corporation v.

Twombly, 550 U.S. 544, 555 (2007)plaintiff must set fah “sufficient factual matter, accepted

as true, to ‘state a claim tdief that is plausible on its facé.’Igbal, 556 U.S. at 678 (quoting

Twombly, 550 U.S. at 570). “While legal concloiss can provide the framework of a complaint,

they must be supported by factual allegatiorid.’at 679. Rule 8 of the Federal Rules of Civi
Procedure “requires only a sharid plain statement of the aglashowing that the pleader is

entitled to relief, in order to give the defend&mt notice of what ta claim is and the grounds

upon which it rests.”_Twombly, 550 U.S. at 5584tton and internal quotation and punctuatign

marks omitted).
A pro se litigant is entiéld to notice of the deficieres in the complaint and an
opportunity to amend, unless thenga@aint’s deficiencies cannbe cured by amendment. See

Lopez v. Smith, 203 F.3d 1122, 1130-31 (9th €2000);_Noll v. Carlson, 809 F.2d 1446, 1448

(9th Cir. 1987).

B. Plaintiff's Allegations

Plaintiff has filed a complaint, ECF No. dnd several separate and extensive support
documents, see e.g., ECF Nos. 12, 15, 17, 21. Pl4ias also filed several notices concernin

the processing of his legal mail, accessibility to the lavatippand copying services, and

communications with other inmates concerrtimg case. See e.g., ECF Nos. 11, 18, 20. The

court has reviewed all documis filed by plaintiff.

The 32-page complaint consists of a 6-plagen complaint; plainfi’'s 10-page affidavit;
and 16 pages of exhibits. The only named defendants are the “Butte County Sherriffs Offi
the “Butte County Sherriff” (sic). ECF No. 1 2. The complaint identéds three claims: the

first and third claims are desiged “to be determined;” the send claim is designated “Eighth
3
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Amendment;” the claims generally reference tthiached documents. The identified injuries are

“psychological distress” (claimne); “emotional distress, etc.” (claim two); and “physical
discomfort, emotional duress, psychologicalréiss, etc.” (claim three). The comprehensive

requested relief provides in full, id. at 6 (sic):

| would like change in policy and practices to be implemented
immediately and | am seekingompensation for harassment,
emotional duress/distress, and wblike all officers/deputies to be
thoroughly re-educated on cross-@nination and all Health and
Safety regulations related to &lorrectional facillities. 1 would
also like the officers whom | can show undermined the legal and
proffessional processes | have atpged to utilize to be removed
from their employment ahe facillity in question.

Plaintiff's affidavit and exbits indicate that plaintifhas attempted, through the jail
grievance process, to obtairsodution of several matters andnditions allegedly impacting the
health and safety of plaintiff and other inmatethatjail. Plaintiff has challenged health and
safety conditions in the kitchen, serving halhid day room; and he has alleged specific
unsanitary conditions and prams involving general mainternas food service, and personal
hygiene. It appears, geneyalthat plaintiff's grievancewere responded to, including the
issuance of instructions to jail staff regaglihow to maintain and/or improve some of the
challenged conditions. Plaintiff complaitiat these responses consist of lies and
misrepresentations. These matters appear dgnieréde encompassdyy plaintiff's claim one,
wherein plaintiff identifies the “issue” dblealth and Safety/Sanitary Conditions.”

Plaintiff also appears to lmhallenging, apparently in ctaitwo, his medical and custodi
treatment following an injury to his jaw in Augu&016. It appears thatghtiff slipped on a wet
floor, injuring his jaw, on August 12, 2016. itially, medical staffallegedly discounted
plaintiff's injury and prescribed only ibuprofen. Plaintifivas again evaluated on August 13,
2016, when the attending nurse pressed and dliegeparated plaintiff's jaw bone, then sent
him to the hospital ER for imaging and surgeryaiiff complains that, after his return to jail,
he was not consistently providadingle cell as ordered by his sewg. Plaintiff alleges that his
insistence on a single cell and his repeated m@sdted, inter alia, in two correctional officer

“ramm([ing] my face into the celall, resulting in the breakingf 3 of the wires that were
4
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supposed to hold my jaw wired shut.” ECF Nat12. Plaintiff alsoléeges that he was not
consistently provided a liquid eli, initially upon his request imediately following his injury,

and then as ordered by his surgeon.

The undersigned is unable to determine from the complaint and exhibits the basis ¢

plaintiff's third claim, and therefore disregards it.

C. Screening of Plaintiff's Complaint

Liberally construing the complaint, it appsdinat plaintiff is attempting to state two
Eighth Amendment claims: in Claim One, thdilukrate indifference to plaintiff's health and
safety based on the allegedly unsanitary conditat Butte County Jail; in Claim Two, the
deliberate indifference to plaintiff's serious medinakds. In addition, i€laim Two, plaintiff's
allegations appear to support a potentiatigrazable Eighth Amendment claim for excessive

force.

=

The court addresses the requirements and simoiig of each of these claims as curremtly

framed. However, the court first addresses germkeficiencies in the complaint concerning th
named defendants, plaintiff's alleged injuriesl aaquested relief, and plaintiff’'s challenges to
the jail's grievance system.

1. General Deficiencies in the Complaint

Plaintiff is informed that “Section 1983 poses civil liabilityupon an individual who
‘under color [of state law] . . . subjects or caysary citizen of the United States . . . to the

deprivation of any rights, privileges or inumities secured by the Constitution and laws.”

Franklin v. Fox, 312 F.3d 423, 444 (9th Cir.2002) (ngpd2 U.S.C. § 1983). “To state a clair

under § 1983, a plaintiff must afje two essential elements:) (hat a right secured by the

Constitution or laws of the United States wadatied, and (2) that the alleged violation was

committed by a person acting under the color ofeStat.” Long v. County of Los Angeles, 44

F.3d 1178, 1185 (9th Cir. 2006) (citing ¥fer. Atkins, 487 U.S. 42, 48 (1988)).
“A person ‘subjects’ another to the depton of a constitutional right, within the
meaning of [S]ection 198#, he does an affirmative act, participates in another’s affirmative

or omits to perform an act which he is legallguied to do that causése deprivation of which
5
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complaint is made.”_Johnson v. Duffy, 588 F.2d 740, 743 (9th Cir. 1978); see also Leer v.

Murphy, 844 F.2d 628, 633 (9th Cir.1988) (“The ingunto causation must be individualized
and focus on the duties and respbitities of each indivilual defendant whesacts or omissions
are alleged to have caused a constitutionalig®jon.”) (citations omittd.) A complaint that

fails to state the specific actsagfendant that allegedly violatedapitiff's rights fails to meet th

11}

notice requirements of Rule 8(a). Hutcliny. United States, 677 F.2d 1322, 1328 n.5 (9th Cir.

1982).
a. Defendants

The named defendants in the complaint aee'Butte County Sherriffs Office” and the
“Butte County Sherriff” (sic). ECF No. 1 at 1-2.

Broadly assuming that plaintiff intendedrtame the Butte County Sheriff in both his
personal and official capacities, the complaint do&scontain factual allegations sufficient to
allege a personal-capacity suit against the Sheriff. That is, the complaint does not allege that th
Sheriff personally participated or directed any allegeviolation of plaintiff's rights._See Jones
v. Williams, 297 F.3d 930, 934 (9th Cir. 2002) (“In order for a person acting under color of|state
law to be liable under section 1983 there must BRowing of personal participation in the
alleged rights deprivation; there is no respondagperior liability underexction 1983.”). For this
reason, the Butte County Sheriffriet a proper defendant in his pamal, or individual, capacity

Suing the Butte County Sheriff in his officiedpacity is construed as a suit against thg
county entity for which he is responsible, Bgtte County Sheriff's Offie. “Official-capacity
suits, in contrast [to personal-capacity suitsgnigrally represent only ather way of pleading an
action against an entity of which an officeais agent.” _Kentucky v. Graham, 473 U.S. 159,

I

! Plaintiff has also submitted a list of 20 named defendants, with a notation that other offigers
will be named later. See ECF No. 17 at 2. This list, which includes notations after the names of
several putative defendants (e.qg., “failuréditow proper procedure,” “staff misconduct,”
“intentional disregard”) fails tgtate any cognizable claim because the underlying conduct that
allegedly support these conclusiaasot identified._See Ivey v. Board of Regents, supra, 673
F.2d at 268 (vague and conclusory allegations o€iaffparticipation in cii rights violations are
not sufficient to state a claim).

6
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165-66 (quoting Monell v. New York City Depif Social Services, 436 U.S. 658, 690, n.55
(1978)).

Local governmental entities, particularly lotalv enforcement entities such as the Bufte

County Sheriff’'s Office (and the Butte County Sheirfhis official capacity) may be liable under

Section 1983 for civil rights viations. See e.g. Karim—Panahi_os Angeles Police Dept., 83

F.2d 621, 624 n.2. However, the Supreme Cloastlimited municipal liability to the
unconstitutional implementation or executioraahunicipal “policy statement, ordinance,
regulation, or decision officiallpdopted and promulgated by ttatdy’s officers.” _Monell, 436
U.S. at 690 (fn. omitted). “[I]t is when exeauti of a [local] government’s policy or custom,
whether made by its lawmakers or by those whosssedr acts may fairly be said to represen
official policy, inflicts the injury that the govemment as an entity is responsible under § 1983
Id. at 693.

In the present case, plaintiff appears to cwhtdat it is the praate or custom of Butte
County Jail officials to ignore &sting policies and proceduresrerning the maintenance of g
safe and healthy jail environment. Howevee tomplaint does not identify which policies an

procedures were allegedly violdteor how the alleged violationgere customary or routine.

D

=N

Alternatively, as discussed further belowgiptiff may attempt tstate a cognizable claijn
te

against one or more specific custodial deferglardased on each defendant’s alleged deliber
indifference to plaintiff's heléh and safety. Similarly, platiff's claims for deliberate
indifference to his serious medical needs nestify one or more specific defendants and thg
challenged conduct of each defendant demonstratioly deliberate indifference. In the prese
complaint, plaintiff has named no imttlual custodial or medical defendant.

b. Allegednjuries & Requested Relief

Prisoners are precluded by the Prison hitign Reform Act (PLRA) from obtaining
damages under Section 1983 basednental or emotional injury alone. See 42 U.S.C. § 19¢
(“No Federal civil action may be brought by aspner confined in a jail, prison, or other
correctional facility, for mentadr emotional injury sufferednhile in custody without a prior

showing of physical injury[.]” 42 U.S.C.S. § 199€g This requiremeritas been construed in
7
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the Ninth Circuit to require “a pr showing of physicahjury that need ndbe significant but

must be more thatge minimis.” Oliver v. Keller, 289 F.3d 623, 627 (9th Cir. 2002) (fn. omitte

Pursuant to this authoritplaintiff may not obtain his reqeted general “compensation for
harassment, emotional duress/distress.” EGF1 at 6. However, the physical injury
requirement applies only to clairfr mental or emotional injugs and does not bar claims for
compensatory, nominal, or punitive damages thasethe violation of a prisoner’s constitution
rights. Oliver, 289 F.3d at 630.

Additionally, plaintiff cannot obtain the termination of jail officialsthis action. “All
requests for injunctive relief terminating the eaywhent of defendant B€ials and officers do
not state a claim upon which relief may be grantéden if plaintiffs pevail on the merits of

their claims, they may not obtain such adeorin this action.”_Lewis v. Nevada, 2014 WL

65799, at *72014 U.S. Dist. LEXIS 204fD. Nev. Jan. 7, 2014)

C. GrievanceProcess

Plaintiff alleges generally th@il officials failed to poperly process his administrative
grievances and, when they responded, did soligghand misrepresentations. These allegatic
fail to state a cognizable claim.

A prisoner’s First Amendment right toten the governmerfor the redress of
grievances includes the right to pursue awdégrison administrative remedies. See Rhodes
Robinson, 408 F.3d 559, 567 (9th Cir. 2005). Howgifghere is nolegitimate claim of
entitlement to a grievance procedure.” Man#dams, 855 F.2d 639, 640 (9th Cir. 1988), ce

denied, 488 U.S. 898 (1988). Because prisonersatrentitled to grievance procedures as a
matter of course, a claim that prison or jail offisifdiled to comply with institutional grievance
procedures or failed to resolagparticular grievance in a favorable manner is not cognizable

under Section 1983. See Buckley v. Bar| 997 F.2d 494, 495 (8th Cir. 1993).

Thus, in the instant case, plaintiff's widaiggng allegations that defendants improperl
processed his grievances, failstate a cognizable claim.
i
i
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2. Substantive Claims

For the reasons previously stated, the coudtestes the substance oafyplaintiff's first
and second claims, and disregardsmnlff's putative third claim.

a. Deliberate Indifference to Health & Safety

“[W]hen the State takes a person into its cdgtand holds him there against his will, the
Constitution imposes upon it a corresponding dugstume some responsibility for his safety

and general well-being.” DeShaney v.Aebago County, 489 U.S. 189, 199-200 (1989). A

“failure to protect” claim undethe Eighth Amendment requirasshowing that “the official

[knew] of and disregard[ed] an excessive riskntoate health or safg” Farmer v. Brennan,

511 U.S. 825, 837 (1994Because “only the unnecessary and wanton infliction of pain
implicates the Eighth Amendment,” evidence neigst to show the dendant acted with a

“sufficiently culpable state of mind.”_Wgon v. Seiter, 501 U.S. 294, 297 (1991) (internal

guotation marks, emphasis and citations omittéd)jhe official mustboth be aware of facts
from which the inference could be drawn thatibssantial risk of serious harm exists, and he

must also draw the inference.” Farmer, 511 U.S. at 837. “[l]t is enougthéhatficial acted or

failed to act despite his knowledgéa substantial riskf serious harm.”_Id. at 842 (citations
omitted). “Whether a prison official had thejusite knowledge of a substantial risk is a
guestion of fact subject to demonstratinrthe usual ways, including inference from
circumstantial evidence, . . . and a factfinoh@y conclude that aigon official knew of a
substantial risk from the very fact that the ngks obvious.”_Id. (citations omitted). A failure fo
protect claim requires the existenar potential existence of a stdo#tial risk of serious harm
rather than actual harper se. Id. at 836.

“[S]ubjection of a prisoneto lack of sanitation that severe or prolonged can constitut

112

an infliction of pain within the meaning tiie Eighth Amendment.”_Anderson v. County of

Kern, 45 F.3d 1310, 1314 (9th Cir.), opinion amehde denial of reh’g, 75 F.3d 448 (9th Cir.
1995). Hence, to state a cognileatlaim based on alleged ungany and/or unsafe conditions,
plaintiff must plausibf allege that the challenged conditiwas both “severe” and “prolonged,’

and the result of Butte County Jail custonpractice, see Monell, 438.S. at 690-93, or the
9
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deliberate indifference of one orore specific individuals.

In the instant complaint, plaintiff's gerad allegations of jhconditions that are
unhealthy, unsanitary and/or unsafe do not inckatsh of these elements and therefore fail to
state a cognizable claim.

b. Deliberaténdifferenceto SeriousMedicalNeeds

“[Dleliberate indifference to serious medi needs of prisoners constitutes the
unnecessary and wanton infliction of pain, prosxtiby the Eighth Amendment. This is true
whether the indifference is marsted by prison doctors in theirsonse to the prisoner’s need
or by prison guards in intentionally denying otageng access to medical care or intentionally

interfering with the atment once prescribed.” Estell. Gamble, 429 U.S. 97, 104-05 (1976

(internal citations, punctuatiomd quotation marks omitted). “Prison officials are deliberately
indifferent to a prisoner’s serisumedical needs when they ‘dedg]ay or intentionally interfere

with medical treatment.”_Wood v. Houseght, 900 F.2d 1332, 1334 (9th Cir. 1990) (quoting

Hutchinson v. United States, 838 F.2d 390, 394 (9th Cir. 1988)).

To state a cognizable claim fdeliberate indifference to seri®medical needs, plaintiff
must plausibly allege that the challenged condudéailure to act posed risk of “objectively
serious harm” and that the subject prison offeclad a “sufficiently culpable state of mind.”

Wallis v. Baldwin, 70 F.3d 1074, 1076 (9th Cir.1995)érnal quotations omitted). Hence, thq

relevant inquiry involves both an objective and a subjective compoGégment v. Gomez, 298

F.3d 898, 904 (9th Cir. 2002).

In order to establish thabjective component of an Eighth Amendment claim based o
deliberate indifference to serious medical needasnplf must demonstrate that his medical ne
was sufficiently “serious” that failure to treatculd result in further significant injury or the

“unnecessary and wanton infliction of pain.” télke, 429 U.S. at 104; Clement, 298 F.3d at 9

The “existence of an injury that a reasonataetor or patient would find important and worthy
of comment or treatment; the presence of dioa condition that sigficantly affects an
individual's daily activities; othe existence of chronic and sulvgial pain are . . . indications

that a prisoner has a ‘serious' need fodiced treatment.”_McGuckin v. Smith, 974 F.2d 1050
10
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1059-60 (9th Cir. 1992), overruled on other grdsiby WMX Technologies, Inc. v. Miller, 104

F.3d 1133 (9th Cir. 1997).
The subjective component of an Eigltmendment claim based on deliberate
indifference to serious medicaé®ds requires the allegation of sufficient facts from which to

plausibly infer that prison officials acted with a culpable state of mind. See Wilson v. Seite

U.S. 294, 299 (1991). A prisoner must dematstthat a prison official “kn[ew] of and
disregard[ed] an excessive risk to inmate healtbafety; the official mst both be aware of the
facts from which the inference caolube drawn that a sulasitial risk of sewus harm exists, and

he must also draw the inference.” Farmer, 511 U.S. at 837.

To allege a claim for deliberate indifferencehts serious medical needs, plaintiff must
allege that specific individual éEndant(s) engaged in the chaljed conduct or failure to act
with the requisitestate of mind.

The following matters identified in the complaint may — if sufficiently alleged — supp
cognizable claims for deliberate indifference toqui#iis medical needsi1) the failure of jall
officials to consistently provide plaintiff wita liquid diet, initially at his request following his
jaw injury, later at the direction difis surgeon; and (2) the failure of jail officials to consistent
provide plaintiff with a single defollowing his surgery, as directed by his surgeon. Howeve
the duration of these deprivaiis was relatively brfeand promptly corrected, they may not
support a deliberate indifference claim. For examas currently framed, the complaint does
state cognizable deliberate indifference claims dhasethe initial failure ofail medical staff to
determine that plaintiff's jaw was broken tre next day, the nurseddleged separation of
plaintiff's jaw on examination, because plaintifas then immediately referred for imaging an
surgery at an outside hospital. Plaintiff mergaluate each of these matters in considering
whether to pursue them in a First Amended Complaint.

C Excessive Force

Plaintiff alleges that, shortly after his jawrgary, two correctional officers rammed his
face into a wall, breaking three surgical wiré&ee ECF No. 1 at 12. There is no further

development of this potential claim, andther correctional officer is identified.
11
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“In its prohibition of ‘cruel and unusugunishments,’ the Eighth Amendment places
restraints on prison officials, who may not use excessive physical force against prisoners.

Farmer, 511 U.S. at 832 (citing Hudson v. Mtn, 503 U.S. 1 (1992)). “[W]henever prison

officials stand accused of usingoessive physical force in vidlan of the [Eighth Amendment]
the core judicial inquiry is .whether force was applied in aaggbfaith effort to maintain or
restore discipline, or maliciousnd sadistically to cause harmtHudson, 503 U.S. at 6-7 (citin

Whitley v. Albers, 475 U.S. 312 (1986)). When det@ing whether the force was excessive,

look to the “extent of the injury ..., the need fpphcation of force, the relationship between tf
need and the amount of force used, the threasnably perceived by thesponsible officials,’
and ‘any efforts made to temper the severita édrceful response.” Hudson, 503 U.S. at 7
(citing Whitley, 475 U.S. at 321). While de mmms uses of physical force generally do not
implicate the Eighth Amendment, significant injurged not be evidemt the context of an
excessive force claim, because “[w]hen prisorcadfs maliciously and sadistically use force t¢
cause harm, contemporary standards of decalwagys are violated.” Hudson at 9 (citing
Whitley at 327).

If plaintiff can identify the officers wholl@gedly pushed him and more fully describe t
alleged incident, he may be able to stategnzable excessive force claim in a First Amende
Complaint.

V. Request for Appointment of Counsel

Plaintiff requests the appointment of courthé to his limited knowledge of the law an
civil litigation. See ECF No. 14. Plaintiff opines tlagipointment of counsel “would be the be
way to ensure the best outcome for all parties eored about the issuegpresented in this cass
and | do not wish to impede the court with pgrsonal lack of knowledge for | am learning as
go.” Id. at 2.

The United States Supreme Court has ruleddis#tict courts laclauthority to require

counsel to represent indigentgamers in 8§ 1983 cases. MallardJnited States Dist. Court, 49

U.S. 296, 298 (1989). In certain exceptionalumnstances, the district court may request the

voluntary assistance of counsel pursuant to 28 U.S.C. § 191)5(&¥frell v. Brewer, 935 F.2d
12
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1015, 1017 (9th Cir. 1991); Wood v. Housewrid¥0 F.2d 1332, 1335-36 (9th Cir. 1990).

The test for exceptional circumstances requihe court to evaluate the plaintiff's
likelihood of success on the merits and the ability efghaintiff to articulate his claims pro se i

light of the complexity othe legal issues involved.e8& Wilborn v. Escalderon, 789 F.2d 1328

1331 (9th Cir. 1986); Weygandt v. Look, 718 F.2d 952, 954 (9th Cir. 1983). When determjning

whether “exceptional circumstances” exist, thartaust consider plaintiff's likelihood of

success on the merits as well as thétalof the plaintiff to articulatenis claims pro se in light of

the complexity of the legal issues involvedalmer v. Valdez, 560 F.3d 965, 970 (9th Cir. 20(

The burden of demonstrating exceptional circumstaisces the plaintiff. _Id. Circumstances
common to most prisoners do notaddish exceptional circumstances.

In the present case, the court does not fied¢guired exceptionalrcumstances at the
present time, particularly because plaintiff has submitted a complaint that states a cogniza
claim. The court is unable to ass¢éhe complexity of the potentiabues involved in this case
plaintiff’s likelihood of success. Huefore, plaintiff’'s request for appointment of counsel will
denied at this time without prejudice.

V. Request to Proceed as a Class Action

Plaintiff moves the court tdesignate this instant case asd action. See ECF No. 13.
Plaintiff has identified potential additionalgahtiffs, and submittetheir declarations and
consents to class membership. See ECFLR@t 14, 174-79. Thesedlarations identify a
myriad of alleged sanitation violations and failure to provide adequadical care.

Only an attorney can pursueetlegal interests of class meenb. Plaintiff cannot do so.

See McShane v. United States, 366 F.2d 286, 288 (8th9E6) (“[Appellant] is not an attorne

While he may appear in propria pens in his own behalf [], that pilege is personal to him. H

has no authority to appear as an attorneyfioers than himself.”); see also Oxendine v.

Williams, 509 F.2d 1405, 1407 (4th Cir. 1975) (“it iqipl error to permit this imprisoned litigal
who is unassisted by counsel tpresent his fellow inmates in ask action”). Thus, plaintiff
may not bring claims on behalf of other inmates.

“A litigant appearing in propripersona has no authorityr@present anyone other than
13
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himself.” Russell v. United States, 308 F.2d 78(9t8 Cir. 1962). Therefore, this action mus

be construed as an individual itisuit brought by plaintiff alone.

VI. Leave to File a First Amended Complaint

Subject to the legal standardet forth herein, plaintiff nyefile a proposed First Amende
Complaint within thirty (30) days after the filing dai&this order. Plaintiff is advised that a Fi
Amended Complaint shall be on the form pd®d herewith, and no longer than 15 pages,
including exhibits. The court is in possessiomplaintiff's extensive exhibits to date and will
consult them on an as-needed basis. Plaintiff shidalno other exhibits. Plaintiff must label
the amended complaint “First Amended Complaint,” and provide the case number assigng
case.

A First Amended Complaint will be screenggthe court pursuant to 28 U.S.C. § 1915
Plaintiff is advised that an amended comglanust clearly identify each defendant and their
respective allegedly unconstitutional conduct. Gharging allegations must be clearly set for

in the amended complaint so that each deferltiahfair notice of the claims against him.

The federal rules contemplate brevity. FedCR. P. 8(a); Galbraith v. County of Sant

Clara, 307 F.3d 1119, 1125 (9th Cir. 2002). Plaintgfams must be set forth in short and plai

terms, simply, concisely and directly. Svkiewicz v. Sorema N.A., 534 U.S. 506, 514 (2002

(“Rule 8(a) is the starting point of a simpdifl pleading system, which was adopted to focus
litigation on the merits of a claim.”).

An amended complaint must be completeselitwithout referenceo any prior pleading
Local Rule 15-220; see Loux v. Rhay, 375 F.2d 55987 Cir. 1967). Oncelaintiff files an
amended complaint, the originaleading is superseded. Bigning an amended complaint,
plaintiff certifies he has evidéiary support for his allegationgid that his claims are warranted
by existing law._See Fed. R. Civ. P. 11.
i
i
i
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VIl.  Summary

e You have been granted in forma pauperisustad proceed in thiaction. Therefore, you
will pay the filing fee over tne with deductions from your prison trust account, not in an
immediate lump sum.

e The court has screened your complaint anddahat your allegations, as currently framg
fail to state a cognizable claim. You hdeen granted leave fite a First Amended
Complaint within tlrty days to attempt tetate one or more cogniZalrlaims. If you do not
timely file a First Amended Complaint, trastion will be dismissed without prejudice.

e Should you file a First Amended Complaintyitst comply with the following principles:

e The court cannot supply essential elements of your claims; your
factual allegations must clearlyendtify the conduct, or failure to
act, that supports your legalaghs, and identify the specific
individuals (defendants) who weravolved. If déendant is the
Butte County Jail, your allegatiomsust plausibly demonstrate the
unconstitutional implementation and/or execution of a specific
policy, practice or custom.

e While you may seek compensatory, nominal or punitive damages
based on a violation of yourogstitutional rights, you may not
obtain damages for emotional injury alone; to obtain damages for
emotional injury, you must alsdemonstrate a related physical
injury that is more than mininha While you may seek appropriate
injunctive relief, you may nateek the terminatioof jail officials.

e Your allegation that jail fbicials improperly processed your
administrative grievances does stdte a cognizable claim.

e To state a cognizable Eighthmendment claim for deliberate
indifference to your health andafety, your allegations must
demonstrate “severe” and “pomged” unsanitary or unsafe
conditions as a result of Butte Coyrlail custom or policy, or the
deliberate indifference of one omore specifically identified
individual defendants.

eTo state a cognizable Eighth Amendment claim for deliberate
indifference to your serious medicaeeds, your &gations must
demonstrate that your medical need was “sufficiently serious” in
that the failure to treat it risked further significant injury or pain,
and that specific individual defdants knew of, but disregarded,
that risk.

e To state a cognizable Eighth Amendment claim for the use of
excessive force, your allegations shaemonstrate #t specifically
identified individual defendants ed excessive force against you
with the intent to cause harm.

¢ Your request for appointment of counsel isidd without prejudice, due in part to the

dismissal of your complaint for failute state a cognizable claim.

15
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¢ Your request that this ian proceed as a class actisrdenied without prejudice
because only an attorney can reprefiamiegal interests of class plaintiffs.

VIIl.  Conclusion

For the foregoing reasons, IT IS HEREBY ORDERED that:

1. Plaintiff's request to proceedforma pauperis, ECF No. 16, is granted.

2. Plaintiff is obligated to pay the statutdiling fee of $350.00 for this action. Plaintiff
is assessed an initial partial filing feeaocordance with the provisions of 28 U.S.C.
§ 1915(b)(1). All fees shall be collected and paidccordance with this court’s order to the
Director of the California Department of Corrections and Rehabalitdtied concurrently
herewith.

3. Plaintiff’'s request for appointmeaott counsel, ECF No. 14, is denied without
prejudice.

4. Plaintiff's request that this action proceea class action, ECF No. 13, is denied W
prejudice.

5. Plaintiff's complaint, ECF No. 1, is dismissed with leave to file a proposed First

Amended Complaint within thirty (30) days afservice of this ordesubject to the legal

standards set forth herein. The First Amendech@aint shall be on the form provided herewith

and shall be no longer than 15gps, including exhibits.

6. Plaintiff’s failure to timely file a Firshmended Complaint will result in the dismissg
of this action without prejudice.

7. The Clerk of Court is directed to send ptdd, together with a copy of this order, a
copy of the form complaint used by prisonershiis district to pursue a civil rights action unde
42 U.S.C. § 1983.

DATED: July 10, 2017 : ~
m’z———m
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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