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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | CHRISTOPHER F. HERINA, No. 2:16-cv-2957 AC P
12 Plaintiff,
13 V. ORDER and
14 | STATE OF CALIFORNIA, et al., FINDINGS AND RECOMMENDATIONS
15 Defendants.
16
17 l. Introduction
18 Plaintiff is a state prisoner proceeding peowho is currently incarcerated at Deuel
19 || Vocational Institution. While previously incarcezdtat the Butte County Jail, plaintiff filed the
20 | complaint in this action under 42 U.S.C. § 1983, and a request to proceed in forma paupefis.
21 This action is referred to the undersignedtebh States Magistrate Judge pursuant to 28
22 | U.S.C. §636(b)(1)(B) and Local Rule 302(c). Hue reasons set forth below, this court finds
23 | that the complaint fails to state a cognizati®m and cannot be cured by amendment.
24 || Accordingly, this court recommends the dismigdahis action without judice, and the denial
25 | of plaintiff's request to proceed in forma pauperis as moot.
26 | /1
27 || 1
28 || 1
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[l In Forma Pauperis Application

Plaintiff has submitted an affidavit and prison trust account statement that make the
showing required by 28 U.S.C. § 1915(a).vBitheless, becausdditourt recommends
dismissal of this action without leave to amethe, court further recommends that plaintiff's
request to proceed in forma pauperis be denied as moot.

[l. Leqgal Standards for Screening Prisoner Civil Rights Complaint

The court is required to screen complalmtsught by prisoners seiek relief against a
governmental entity or officer or employee of a goweental entity. 28 U.S.C. § 1915A(a). T
court must dismiss a complaint or portion thereof if the prisoner has raised claims that are

“frivolous or malicious,” that faito state a claim upon which religfay be granted, or that seel

monetary relief from a defendant who is immuranfrsuch relief. 28 U.S.C. § 1915A(b)(1),(2).

A claim is legally frivolous when it lacks an arglebasis either in law or in fact. Neitzke v.

Williams, 490 U.S. 319, 325 (1989); FranklinMurphy, 745 F.2d 1221, 1227-28 (9th Cir.

1984).

Rule 8 of the Federal Rules of Civil Procegltirequires only ‘alsort and plain statement

of the claim showing that the pleader is entitiedelief,” in order tdgive the defendant fair

notice of what the . . . claim is and the grouangen which it rests.””Bell Atlantic Corp. v.

Twombly, 550 U.S. 544, 552007) (quoting Conley v. Gibs, 355 U.S. 41, 47 (1957)).

“[T]he pleading standard Rule 8 announces doeésatuire ‘detailed factuallegations,’” but it
demands more than an unadorned, the-defenddatvfully-harmed-me accusation.” Ashcroft
Igbal, 556 U.S. 662, 678 (2009) (quoting Twomblps5). To survive dismissal for failure to
state a claim, “a complaint must contain suffitiactual matter, accepted as true, to “state a

claim to relief that is plausible on its faceIbal at 678 (quoting Twombly at 570). “A claim

has facial plausibility when the plaintiff pleagsfual content that allows the court to draw the

reasonable inference that the defendant isdifdnl the misconduct alleged. The plausibility
standard is not akin to a ‘probability requiremetit it asks for more than a sheer possibility
that a defendant has acted unlawfully.” 1dtifgg Twombly at 556). “Whee a complaint pleads

facts that are ‘merely consistent with’ a defentalmbility, it ‘stops short of the line between
2
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possibility and plausibility of “entitlement t@lief.”” Id. (quoting Twombly at 557).
A pro se litigant is entiéld to notice of the deficieres in the complaint and an
opportunity to amend, unless thenga@aint’s deficiencies cannbe cured by amendment. See

Noll v. Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987).

V. Screening of Plaintiff's Complaint

A. Allegations of Plaintiff's Complaint

Plaintiff challenges the decsis in two of his prior statcriminal cases, naming as
defendants the State of Califcainthe Butte County Superioo@rt, and various judges, public
defenders, district attorneys analbpation officers. Plaintiff seskadjustment of his restitution
order, reimbursement for the impounding of his ket wages, the costs of medical treatment
and punitive damages and disciplyaction against the defendanflaintiff also seeks to be
paroled to a half-way house.

B. Failure to State Cognizable Claim

Plaintiff cannot pursue monetary orungtive relief premised on his 2014 or 2015
convictions and sentences because the conviatemnain intact. “[A]state prisoner’'s § 1983
action is barred (absent priowalidation) — no matter the refisought (damages or equitable
relief), no matter the taeg of the prisoner’s sufstate conduct leading tmnviction or internal
prison proceedings) — if success in that actionld/oecessarily demonstrate the invalidity of

confinement or its duration.Wilkinson v. Dotson, 544 U.S. 781-82 (2005). “[l]n order to

recover damages for allegedly unconstitutiomaiviction or imprisonment, or for other harm
caused by actions whose unlawfulness wouldeeadconviction or sentence invalid, a § 1983
plaintiff must prove that theonviction or sentence has beeuaesed on direct appeal, expungg
by executive order, declared invalid by a stateutral authorized to make such determination,
called into question by a federal court’s issuawfca writ of habeas corpus, 28 U.S.C. § 2254.
Heck v. Humphrey, 512 U.S. 477, 486-87 (1994) ¢dmitted); see also Edwards v. Balisok, 51

U.S. 641, 648 (1997)
Moreover, plaintiff has not identified an appriate defendant. Section 1983 authorizg

federal civil rights action against any “persawio acts under color of state law. 42 U.S.C. §
3
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1983. “Persons” under Section 1983not include a state or gstities, or state employees

acting in their official capacis. _See Will v. Michigan Dept. of State Police, 491 U.S. 58 (1¢

)89);

see also Kentucky. Graham, 473 U.S. 159 (198%) Eleventh Amendment bars damages action

against a state and its entitindederal court). Thereforglaintiff cannot sue the State of
California or its courts. Nor cgnlaintiff sue judges who, when acting within the course and
scope of their judicial dutiesye absolutely immune from bdity for damages under Section
1983. Pierson v. Ray, 386 U.S. 547 (1967). SinyiJgntosecutors are absolutely immune fror
civil suits for damages under Section 1983 thallehge activities relateto their initiation

and/or pursuit of criminal prosecutions. Imbler v. Pachtm24 U.S. 409 (1976). Finally,

public defenders representing criminal defenddotaot act under color state law for purpose

of Section 1983, Polk County v. Dodson, 454 U.S. 312, 325 (1981).

For these reasons, the court finds no potdytalgnizable civil rigls claim against any
appropriate defendant inghnstant complaint.

C. AmendmenWould Be Futile

The court finds that amendment of the complaint would be futile. The court is persly

[92)

laded

that plaintiff is unable to allegany facts, based upon the circuamstes he challenges, that would

state a cognizable claim. “A district courtyr#eny leave to amend when amendment would

futile.” Hartmann v. California Department @brrections and Rehabilitation, 707 F.3d 1114,

1130 (9th Cir. 2013); accord Lopez v. Smith, 203 F.3d 1122, 1129 (9th Cir. 2000) (“Courts

not required to grant leave to amend if a complaint lacks merit entirely.”).

D. Availability of Habeas Corpus Relief

Review of the court’s recortiindicates that plaintiff hasttempted to pursue three othe
actions in this court, each of which has been dised. In one of these actions, plaintiff sougkh

pursue a petition for writ of habeas corpusichiwas dismissed for failure to file a fully

! This court may take judicial notice of its own records and the records of other courts. S¢
United States v. Howard, 381 F.3d 873, 876 n.1 (9th Cir. 2004); United States v. Wilson, 6
F.2d 118, 119 (9th Cir. 1980); see also Fed. RAE01 (court may takeuglicial notice of facts
that are capable of accurate determinatiosdayces whose accuracy cannot reasonably be
guestioned).
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completed petition and failure to submit a requegiroceed in forma pauperis or pay the filing

fee. See Herina v. California DepartmenCafrrections and Rehabilitation, Case No. 2:16-cV

2964 EFB P. Petitioner is informed that should heaagseek to challenge the merits of his 2(
and/or 2015 convictions and/or sentes in federal court, pursuant to 28 U.S.C. § 2254, he 1
first exhaust his claims in the California Supreme Court. See 28 U.S.C. § 2254(b); Picard
Connor, 404 U.S. 270, 276 (1971).

V. Conclusion

For the foregoing reasons, IT IS HEREBY ORDERED that the Clerk of Court shall
randomly assign a district judge to this case.

Further, IT IS HEREBY RECOMMENDED that:

1. This action be dismissed without leaveutoend for failure to state a cognizable cla
for relief, see 18 U.S.C. § 1915A;

2. Plaintiff’'s motion to proceed in fornpauperis, ECF No. 2, be denied as moot; and

3. The Clerk of Court be idicted to close this case.

These findings and recommendations are suedtti the United States District Judge
assigned to this case, pursuanthe provisions of 28 U.S.C. 8§ 63§(l). Within fourteen days
after being served with these findings and necendations, plaintiff maffle written objections
with the court. Such document should be captioned “Objections tcsivitgi Judge’s Findings
and Recommendations.” Plainti§f advised that failure to file objections within the specified

time may waive the right to apglehe District Court’s order. Martinez v. Ylst, 951 F.2d 1153

(9th Cir. 1991).
DATED: October 13, 2017 , -~
728 P &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE

2 |n addition, plaintiff's prior effort to pursutese matters in a civil rights action was dismiss
for failure to sign the complaint and follow coortlers. _See Herina v. Butte County Superior
Court, Case No. 2:16-cv-2956 EFB P.
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