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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 CRYSTAL LAKES, No. 2:16-cv-02989 MCE AC
12 Plaintiff,
13 V. ORDER
14 BATH & BODY WORKS, LLC,
15 Defendant.
16
17 This matter is before the court on plaintiffteotion for discovery sanctions in the form pf
18 | an adverse inference jury instruction, pursuaridderal Rule of Civil Procedure 37(b)(2)(A).
19 | ECF No. 131. This discovery motion was refen@the undersigned pursuant to E.D. Cal.
20 | R.302(c)(1). The matter was taken under ssbion without oral argument, pursuant to Local
21 | Rule 230(g). ECF No. 146. Upon review of teeard and the parties’ briefs, the motion will be
22 | DENIED, for the following reasons.
23 I Relevant Background
24 In this removed product liabiyi action, plaintiff sues defendant Bath & Body Works,
25 | LLC (“BBW”) for damages arising from ancrdent in which a candle sold by defendant
26 | “exploded” when she attempted to put it @glashing and burning her with melted wax,
27 | inflicting what she characterizes significant injuries and permemt scarring. ECF No. 2 at 9.
28 | Plaintiff asserts claims of general negligence products liability and sks recovery of genera
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and exemplary damages. Id. at 9-13. The spamibduct at issue is defmed as “a three-wick

=

Bath & Body Works Aromatherapy — EucalyptBgearmint scented candle purchased throug
Amazon.com.”_Id. at 18.

Pursuant to plaintiff's miton to compel, on January 23)18 the court ordered that,
within 30 days: “Defendant shall produce additional documantssponse to Requests for
Production numbered 6, 8, 12, 13, 14, 15, 16, 18, 20 al$three-wick candles marketed by
Defendant, and whose manufacture ocadiin 2005 or later.” ECRo. 40 at 6. As relevant to
the instant motion, Request for ProductionkfR) No. 8 requested all documents “evidencing
any failure analysis undertakeegarding” BBW candles; RARo. 12 requested all documents
evidencing “any sudden, unexpecftiting” of BBW candlesand RFP No. 13 requested all
documents evidencing “the cause of any snddaexpected flaringdf BBW candles. ECF
No. 131.1 (Ex. 1) at 7-8.

On February 23, 2018, BBW produced what arelcterizes as “nearly 100,000 pages of
documents, including the history of claims, siaifiles, and design documents including a
complete spreadsheet of consumer complaintsnglto three-wick candles.” ECF No. 144 at|4.

On June 12 and July 9, 2018, plaintifsunsel deposed two BBW engineers who
testified that in pre-production developmentitesin the previous 6-9 months, one three-wick
“Leaves” scented candle with a new fragrance fldsher. Due to this flashover, engineers at
BBW started a “root cause aysis” which was still ongom, and BBW did not launch,
commercialize, mass produce, or sell any Leavedlea with that fragrance. ECF Nos. 131.2|at
10-11; 131.3 at 6-7, 9, 12. Plaintiff then issaedadditional set of production requests, seeking
in RFP No. 66 documents related to the “roatsed investigation thengiineers had described.
ECF No. 131.5 (Ex. 5) at 6-7. On July 2818, defendant responded, objecting to RFP No. £6,
in part because the “root caugealysis’ . . . is ongoing anddte are no written findings or
analyses yet. Further, the candle involvetharoot cause analyssa separate, unrelated

product to the candle at issue in this lawsuid? On July 27, 2018, plaintiff submitted an initial

motion for adverse inference (ECF No. 95), and between July 27-29, 2018, BBW supplemented

its response to RFP No. 66 by producing 83 pafidecuments related to the root cause
2
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investigation (ECF No. 131.6 (ER)). ECF No. 144.2. Non-expert discovery closed on July|30,

2018. ECF No. 72.

On June 12, 2018, plaintiff's counsel also deposed a BBW quality engineer, who tegtified

that BBW was aware of flashovers involving eetit+layer, three-wick “Pina Colada” scented
candle; that there was soméeimal discussion, possibly i®26, about performing a chemical
analysis on that candle; and, although he wasoipletely certain, he believed a chemical

analysis was ultimately performed. ECF No. 13EX. 7) 8-9, 13-15. Plaintiff contends this

was the first time she learned of any investigation into flashovers by the Pina Colada cand

ECF No. 131 at 6. Plaintiffanfronted BBW about this t@stony, and in October 2018 (two

months after the close of dseery), BBW produced 180 pagesduficuments relating to the Pina

Colada candle, which plaintiff alleges did natlude any emails, discussion, or final report with

e.

conclusions. ECF Nos. 131 at 7; 144 at 7. BBtes that it produced these documents in gpod

faith, despite believing them to be unrelatedry of plaintiff's prior requests. ECF No. 144 at

7. In response to the instant motion, defendant has submitted an affidavit by Stephen Smith, the

Vice President for Technical Services of BBd{arent company, stating that “BBW, through
counsel, has produced all respoesinon-privileged documents reladito a root cause analysis
of flashovers, candle fires or high flames, inchgifor the ‘Pina Colada’ candle. There are ng
additional documents.” ECF No. 144 .4 at 3.

In September 2018, plaintiff's counsel depds former BBW sales associate who
worked part-time in a BBW retail store in Pocaieldaho. The associatestdied that in late
2015 or early 2016, her store manager advised hdotty any candlesom the multi-layer,
three-wick line because they were exploding ooppes some amount of time later, the store
manager told her they had been instructe@hoove one fragrance of three-wick candle—a
yellow, coconut scented candle—because they haveng issues with them catching fire or
exploding. ECF No. 131.9 at 4-®laintiff's counsel then follwed up with BBW's counsel to
request records related to the “recall” of thisdtapwhich she believes to be the Pina Colada

candle. ECF No. 131.10 (Ex. 10) at 4. Pléimever served a formal discovery demand for

these records, and BBW has natypded them to date. ECF Nos. 131 at 8, 144 at 7. The Smith
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Affidavit referenced above states that “BBW daomwt have any documentdating to Plaintiff's
contention of a ‘silent recall’ of anyrge-wick candles.” ECF No. 144.4 at 3.
Earlier in the litigation, plaitiff moved for sanctions baseuh defendant’s resistance to

providing data regarding all of its candles.titdhtely, a nearly 600-g spreadsheet of 1,280

candle flashover incidents was giv® plaintiff's counsel. ECF No. 85 at 12. Still, on July 11

2018, the court granted in part the motion farcs@ns because defendant’s positions in the
discovery dispute were not “substiaily justified.” ECF Nos. 85, 111.
I. Motion

Plaintiff moves for evidentiarganctions in the form @n adverse inference jury
instruction, pursuant to Rule 37(B)(A). Plaintiff argues thaBBW has violated the January 2
2018 discovery order by: (1) fimg to produce all documents redd to the Leaves candle root
cause investigation, as that istigation constitted a “failure analysisand contained materials
evidencing “sudden, unexpected flaring,” which skdudve been produced in response to RF
Nos. 8, 12 and 13; (2) failing to produce all doems related to the Pina Colada candle root
cause investigation, which likewise constitutéfiadure analysis”; and (3) failing to produce
documents related to the 2015 or 2016 “silent re@dlthe suspected Pina Colada three-wick
candle, which would have contained mater@lslencing “sudden, unexpected flaring.” ECF
No. 131.

Defendant argues that this motion amounts taraimely raised discovery dispute; that]
BBW produced all non-privileged, responsive doemts that it possesses concerning the

categories at issue; that documents relatéldetd. eaves root causevestigation were not

covered by the January 23, 2018 order becaudectines candle is a prototype candle that was

never marketed or sold; and in any event, thrugd@nts at issue are metevant to plaintiff's
case, which BBW contends rests a manufacturing defect thgoof liability. ECF No. 144.
[11.  AnalysisSummary of the Evidence
A. Legal Standard for Rule 37(b)(2)(A) Sanctions

Federal Rule of Civil Procedure 37 provides thatere a party fails to obey an order tc

provide or permit discovery,” a ad may “prohibit[ ] the disolbdient party from supporting or
4
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opposing designated claims or defenses, or frdroducing designated matters in evidence.”

Fed. R. Civ. P. 37(b)(2)(A)(ii); Leon v. IDSys. Corp., 464 F.3d 951, 958 (9th Cir. 2006)

(federal courts have authoritynder Rule 37(b)(2)(A) to saten a party who fails to obey a
discovery order). “Where, as here, the nature of the alleged breach of a discovery obligat
the non-production of evidence, a district coud heoad discretion in $hioning an appropriate
sanction, including the discretion to . . . giveagiverse inference instction.” Residential

Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d 99, 106 (2d Cir. 2002).

The sanction of an adverse inference instouds typically employed in cases involving
spoliation of evidence, rather than cases invig\the non-production of evidence. Id. at 106.

However, the Second Circuit uses the séimee-part tesh both situations:

[W]here, as here, an adverse mefiece instruction is sought on the
basis that the evidence was not pretlin time for use at trial, the
party seeking the instruction mustiow (1) that the party having
control over the evidence had an obligation to timely produce it; (2)
that the party that failed tomely produce the evidence had “a
culpable state of mind”; and (3) that the missing evidence is
“relevant” to the party’s claim atefense such that a reasonable trier
of fact could find that it wod support that claim or defense.

onis

Id. at 7. “The Ninth Circuit has approved the aadverse inferences as sanctions for spoligtion

of evidence, but has not set forth a precisedzsted for determining when such sanctions are

appropriate.¥ Compass Bank v. Morris Cerullo World Evangelism, 104 F. Supp. 3d 1040,

(S.D. Cal. 2015). Many trial courts within ourait have adopted the Second Circuit’s test.

1 In the spoliation context, tidinth Circuit hasexplained that:

[the adverse inference sanctios based on two rationales, one
evidentiary and one not. The evidiany rationale is nothing more
than the common sense observatiwat a party who has notice that

a document is relevant to litigati and who proceeds to destroy the
document is more likely to have been threatened by the document
than is a party in the same position who does not destroy the
document. The other rationale fine inference has to do with its
prophylactic and punitive effects. AWang the trier of fact to draw

the inference presumably detgrarties from destroying relevant
evidence before it can be introduced at trial.

Akiona v. United States, 938 F.2d 158, 161 (9th £991) (internal citation and alterations
omitted).
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at 1054 & n.2 (citing eight districtourt cases). In addition to tleethree elements, “there is the

‘obvious’ requirement that ‘the evidence mhave existed.”_Ottoson v. SMBC Leasing & Fir).

Inc., 268 F. Supp. 3d 570, 580 (S.D.N.Y. 2017). Courts in both the Ninth and Second Cirg
have thus declined to impose sanctions wlatlegations of discovery misconduct are too

speculative._See, e.g., U.S. E.E.&xONedco, Inc., No. 3:12-CV-00523-RCJ, 2014 WL

4635678, at *4 (D. Nev. Sept. 15, 2014) (party seekpujation sanctions igot entitled to have
the court agree with broad iménces of spoliation based nathing more than speculation);

Dilworth v. Goldberg, 3 F. Supp. 3d 198, 202003N.Y. 2014) (denying sanctions where

plaintiffs failed to show thadesired evidence ever existedlanotion for spoliation sanctions
rested on pure speculation).

B. Documents Related to “Leaves” i@He Root Cause Investigation

uits

The court will not order an adverse inferencgrmction with respect to documents related

to the Leaves candle root cause investigatecause these documents do not fall within the
scope of the January 23, 2018 order. Thd¢opertained only to “three-wick candlmarketed
by Defendant” (ECF No. 40 at 6 (emphasis ajjle According to the deposition testimony
provided, BBW never “launched” or “commercidd” the Leaves candle that flashed over wk
in development. Thus, even assuming th&mtkant withheld documents related to this non-
commercialized candle prototype, such withhaddwould not have violated the January 23, 2
discovery order.

C. Documents Related to “Pina Colada” Candle

le

D18

The court will not order an adverse inferencgnmction with respect to documents related

to the possible chemical analysis or the allegedll of the Pina Colada candle because therg

an insufficient basis to conclude that suchuioents actually existSee Wedco, Inc., 2014 WL

is

4635678, at *2 (party alleging dizeery misconduct has the “burdé prove by a preponderance

of the evidence” that the misconduct occurred). niféis only evidence thaa “failure analysis”
was conducted on the Pina Colada candle is ame&gs tentative recollection that there werg
discussions about conducting a clheahanalysis of the candlélhe court finds this deposition

testimony too ambiguous to satisfy plaintiff's bunde seeking sanctions. See Dilworth, 3 F.
6
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Supp. 3d at 202 (denying spoliation sanctiwhgre only evidence supging existence of
desired documents was “ambiguous statemelsng deposition antspeculative expert

opinion” that such documents would custoiyagxist); Wedco, Inc., 2014 WL 4635678, at *4

(“Even the low-threshold preponderance oféh@ence standard still requires sufficient
objective evidence to allow the faftdder to conclude that thexistence of a fact is more
probable than its nonexistence.”).

Similarly, regarding the alleged “silentcad|,” plaintiff offers only the deposition
testimony of a part-time sales clerk in Idaheowvemembered her manager telling her that sh
had been told to remove from the store a padricinhgrance of three-wick candle. From this
vague hearsay testimony, plaintiff asks the coucbtaclude that there was a nationwide recal
Pina Colada candles about whiBBW is withholding evidenceOnce again, the court finds thi

evidence too speculative to suppos trarsh sanction of an adversterance._Farella v. City of

New York, No. 05 CIV. 5711 (NRB), 2007 WL 193867, at *3 (S.D.N.Y. Jan. 25, 2007) (der
spoliation sanctions where movant’s proftegeposition testimony did not show that the
allegedly missing documents ever existed). il&/tiefendant may have taken unjustifiable
discovery positions previously in this cas@ttdoes not lessen plaintiff's burden to proffer
sufficient objective evidence for this court to asseissther the documents at issue, in fact, ex
V. Conclusion
For the foregoing reasons, the court herebyp8RS that plaintiff's motion for sanction
in the form of an adversefarence instruction is DENIED.
IT IS SO ORDERED.
DATED: May 14, 2019 _ -
m:-z—-— &L’lﬂ—?-L.
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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