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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | CRYSTAL LAKES, No. 2:16-cv-2989 MCE GGH
12 Plaintiff,
13 V. ORDER CLARIFYING DISCOVERY ORDER
14 | BATH AND BODY WORKS LLC,
15 Defendant.
16
17 | Introduction and Summary
18 In ECF No. 42, Defendant, Bath and Body Ws(BBW) has moved for clarification or,
19 | in the alternative, remsideration of the undersigd’'s Discovery OrdeECF No. 40. The court
20 | heard the parties at telephotiearing on February 22, 2018; appearances are on the record.
21 For the reasons set forth below, the motmmclarification is granted, and further
22 || clarification is set forth belowA required notification to third pty complainants for disclosureg
23 | of information regarding their complaints/communications against BBW for its three-wick
24 | candles is also set forth. There is no caarseeed to reconsider the Order itself.
25 | Background
26 In the Discovery Order, the undersigreedered, among other items, production of
27 | information provided or created regarding comqlg or other communications, from third party
28 | consumers of BBW three-wick candles. The @ualso required the parties to work out a
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notification form for third parties to approva, not, contact by plaintiff's counsel regarding

disclosure of their information. At pagetsef the Order, the parties were directed:

At oral argument the parties agreedttprivacy concerns could be accommodated.

The proper procedure here is for Defendantontact each relevant complainant,

as described here, with an explanation thest lawsuit exists, that it alleges facts

similar to those found in &recipient’s complaint,ral that Plaintiff here has

requested contact information and Defendaa®ks the consumer’s agreement that

the information may be provided. To aveaidy future argument about the scope of

the inquiry made by Defendant, the cowilt require that Defendant draft such
correspondence, submit it to the Plaintiff feview and agreement as to the scope

of the content, and transmit the correspomdan later than 10 days from the date

of this Order.4 (footnote omitted) @ltonsumer notice should provide the

consumer with a check-off as to whether the information may be transmitted or, on

the contrary, must be withheld asldould include self-addressed, stamped

envelope for the consumer to respond ancourage that it be returned within a

day or two from receipt.

BBW asserts that the Order is unclear @ning whether the dclosure notice should
require the third party complainants to affirmatwwaive their privacy ghts before informatior
concerning those third parties in BBW'’s possassian be disseminatedptaintiff's counsel
despite the court’s previous fimdjs that such information shoué disclosed. See Requests for
Production 6, 12, and perhaps others. BBW doesppise plaintiff's counse&ontact with third
parties per se, but believes that the notificatioougd include an affirmative waiver of disclosure
by the third parties of privat identifying information held by BBW as well as contact
permission. The argument continues that if altparty does not affirmatively approve such an
information disclosure after being notified, no sddtlosure should takegate. In other words
plaintiff's contact of third parties may well ben“the blind” because @n after the fact of
disclosure “veto” by the third parties. BBW alsoints to the burdensome nature of having to
redact private, identifying information in the absence of such an affirmative waiver by the third
parties. On the other hand, plaintiff believesttthe court’s order was clear—the only approval
from third party complainants required was the ability of counsel to make direct contact with
them, and a failure to respondth® notification was tbe considered an approval of contact.

The document disclosure order of the court wasisde from the contanbtification procedure.
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Discussion

The court need not delve much into theeds of the most approgte rule of civil
procedure for reconsideration, F&.Civ. P 60’s “final order” econsideration or under a courf's
inherent authority to reconsidan order it has issued pendingdi adjudication of the case. Sge

Kaseberg v. Conaco LLC, 2017 WL 1020455 *4 (S22al. 2017), finding that Rule 60 applies

only to case dispositive orders, but recognizing the inherent &ytbbthe court to reconsider

interlocutory order under someuihstrict conditions, citig Amaral v. Connell, 102 F.3d 1494,

1515 (9th Cir. 1996). See also Frazier Wi&ag Police Dept., 2012 WL 5868573 (E.D. Cal.

2012, BBW has also requested claation of the previous discomeorder, and if wholesale
reconsideration of previous ordds lawful, clarifications must be even more so. The
undersigned proceeds to clarifyetprevious discovery order.

The asserted ambiguity resulted from ¢bert’s requirement th&BW disclose third

party information, but then perhgpseemingly requiring the thighrty’s affirmative approval fo

-

such disclosure as opposed to mere contactthiitth parties. The “irdrmation” referenced in
the quoted paragraph above Wesntact information,” but thendersigned can understand that
BBW may have interpreted it otherwise. Thewpous order was made in recognition of the
Protective Order, ECF N0.38, but this recogmitieas not made express or operative in the
discovery order. This Clarification Order caaference the requiremeratthe Protective Order
and allay any further confusion. BBW was eatoneous in askinigr clarification.

The court’s Order requiring sttlosure of third party infonation regarding three-wick

candle incidents for Requests Ng.12, and perhaps others, stahdad as discussed at hearing

it shall be made forthwith. However, the comekes clear that such information is to be
disclosed pursuant to the provissoof the Protective Ordg.e., confidential information is not o
be disseminated outside the confines of theeetive Order absent a subsequent court order.

That is, any third party information discloswrlich may impact third party privacy interests

! The court does not know all the documentictvimight be responsive to each request, i.e,
whether a particular request may contain thindypaformation impacting the privacy rights of
the third party. Requests 6 and 12 are thstrikely to contain such information.
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shall be marked confidential and treated accwlgiunder the provisions dfie Protective Order|.

The undersigned makes clear, aneré¢fiore orders, that no publidifig of third party confidentia
information be made in this case, unlessiii@mation is redactedf personal identifying
information such as Social Security number, roaldiecords which disclose the identity of the
patient, financial information linked with a speciindividual, and the like. If filing of the
unredacted information is necessary, the filing party shall seek to file such information uno

Of course, if a third party, after contact bgipliff's counsel, has affirmatively consentsg
to the filing of unredacted informati, no filing under seal need be made.

Thus, BBW need not redact identifying imfieation in documents which touch upon thi
party privacy prior to disclosutte plaintiff's counsel, but neeshly identify that a document is
confidential pursuant to thertas of the Protective Ordend shall be treated accordingly.

The court’s clarification is itine with that ordered in numerous other cases. Privacy
interests are not absolute, but must be balantthdthe needs of a casgrotective orders along
with appropriate redaction on filing are significant factors permitting disclosure of what oth

would be private information. See Aller. Woodford, 2007 WL 309485 *5-6 (E.D.Cal. 2007)

(HIPPA protected information); AcineNi. Blackmon, 2014 WL 12700993 (C.D.Cal. 2014). A

factor impacting the degree of privacy to be affordedlitigation depends upon whether the

private information had already been disclogedthers._Chevron Corp. v. Donzinger, 2013 V

5718532 * 4 (N.D.Cal. 2013). See aRuoerto v. Superior Court,

158 Cal. App. # 1242 (2008)* 4

> The court need not here détdl procedures for proving thatthird party has consented to
filing of private, identifiable information, but at the very lgdke third party must make this
waiver in writing signed by the thinglarty, or must make such a waiver on the record, such g
deposition.

% At telephonic hearing on February 22, 2018, BBW advanced iisopothat, despite the court
ordering the disclosure of third party infornmatipursuant to the Protective Order take place,
BBW'’s ultimate acquiescence thereof, the tipadty complainant should ultimately have an
after-the-fact veto power over the disclosure of information previously submitted to BBW. ]
makes no sense. Not only has the information bestosed already, i.e., the “horse is out of
barn,” but giving a third party ‘®to” or “claw back” power over what may be disclosed in a
litigation is seldom, if eveidone. It will not be done here.

* Puerto contains an excellent discussion efttivacy “privilege” unde€alifornia law. While
in an action based on diversityigdiction the scope of privileges determined by state law,
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Notification

Neither Plaintiff, nor BBW, shall contactittl parties identified by BBW as subject to
contact notification unless approval for plaintiffsntact has been recedyesither directly or
implicitly as set forth below. The undersigned orders the following notification, within ten d
from the filing of this Order, by BBWto third parties pertinent to three-wick candle incidents
follows:

Disclosure and Contact Notice [footnotesrein are not part of the Notice]

VIA E-MAIL AND U.S. MAIL

[DATE]

[ADDRESS LINE]

Re: Disclosure of Your Personal Information

Dear [insert name]:

You are receiving this Notice Letteetause you previously made a product-

related claim/communication to Bath 8By Works, LLC relating to a three-wick

candle, and the court in the below men&d case has ordered BBW to send this

notice.

A case is presently pending in the fedemalrt, Eastern Distriodf California titled

Lakes v. Bath and Body Works, 2:16-cv-2989 MCE GGH. In this case the

plaintiff alleges that she was injuredhile using a Bath & Body Works (“BBW”)
three-wick candle and is entitled to oger for her injuries. BBW has formally

denied these assertions.

federal rules regarding discovaguyocedures (includingrotective orders and notification of thin
parties) will apply.

> 1t would be unfair to only allw plaintiff's counsel to contact ittd parties identified by BBW.
If a third party approves contaor plaintiff’'s counsel, eitheparty may make appropriate
contacts.

® At telephonic hearing held on February 22,2@BW, seemingly for the first time, objected
to the concept of BBW having to notify the complainant whose information wessfiles that
plaintiff would desire to conta¢hem. Aside from the fathat the undersigned has always
understood that such further contact with thirdipa should be made byetlparty in control of
the information given to them, a contact “outloé blue” from an attorney representing an
unknown party would be strange indeed.
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I
I

In the discovery phase, plaintiff seek&ommnation from other who may have been
injured while using the BBW three-wickmdle. Plaintiff has sought access to the
information you have provided to BBW, as well as an opportunity to contact you
regarding your experience with the BBW three-wick candle.

A protective order has been issuedha above referenced litigation which
protects private confidential informat from being disseminated outside the
litigation to other persons/eties without order of aaurt. Further, identifying
information such as Social Securitymber, medical records, financial records
may not be filed in the above court action tut appropriate redaon of identity
information, court sealing order, or unless you later affirmatively agree that
identifying information may be disclosed.

The above court has determined that BBWst turn over to plaintiff’'s counsel
information which BBW possesses relatedtioer three-wiclkcandle incidents all
subject to the protective ondeThe purpose of this nathtion is to determine if
plaintiff’'s counsel may contact you ditec Please check where appropriate,
indicating approval or disappval. If you do not returthis notification to BBW
within fourteen days of its being seittwill be assumed that you do not object to
contact by plaintiff's counsél.If you agree to contably plaintiff's counsel, BBW
will be permitted contact as well.

| approve of contact by plaintiff's counsel;

Il decline to be contacted by plaintiff's counsel.

Signed:

(Printed Name)

" BBW shall inform plaintiff's counsel of any ntact objection as soon psssible after receipt.
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Conclusion

As clarified and supplemented, the cou@ler regarding document and interrogatory
discovery is affirmed; the parties shall complgh the further requirements of this Order set
forth herein. Notification to third partiesh@ have communicated with BBW regarding three-
wick candle incidents, or whose three-wick di@nncidents are otherwise known to BBW, for
the purpose of plaintiff's counselt®ntacts with those thdrparties, shall take place as set fortl
above. Plaintiff's counsel is then permittecctmtact the third parties who have given approv
for contact, or if no return garding approval or disapprovaldhbeen made by a third party
within the designated time period, piaff may contact the third party.
ECF No. 42 is resolved.
Dated: February 23, 2018

/s/ Gregory G. Hollows
UNITED STATES MAGISTRATE JUDGE
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