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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | CRYSTAL LAKES, No. 2:16-cv-2989 MCE GGH
12 Plaintiff,
13 V. ORDER
14 | BATH & BODY WORKS, LLC,
15 Defendant.
16
17 | Introduction and Summary
18 This case involves candles which allegeshplode or otherwise combust in such a
19 | violent fashion that personsing them can be burned by hot wax smattering exposed areas |of
20 | their bodies—hereafter “flashoversPlaintiff made a discovemgquest, and later a motion,
21 | attempting to acquire information relating to@fithe candles distribatl by defendant Bath &
22 | Body Works, including design, manufacture andilsiminformation, as well as an attempt to
23 | ferret out information pertinent to all flashovecients for candles of any types which defendant
24 | placed in the stream of commerdgefendant opposed in the main with a burden argument with
25 | respect to all requests arguing, in essencethieagheer number of candles (hundreds of milligns
26 | over the years) distributed by defendant madepdi@nce with plaintiff's “any candle” discovery
27 | very unreasonably burdensome. The undersigiweepted, in significant part, the proffer of
28
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burden and significantly narrowed the scope efdlscovery requestse., to only candles
employing three wicks, the type of candlgh which plaintiff claims injury.

One of the important series of requests laypiff involved requests for incidents repor
of candle flashovers involving other persons.e3dparticular incidemequests were also
opposed on burden/lack of proportionality grouradsg] in particular, opposed because of the
necessity of manually identifying tHeelevant” flashover incidents.

After obtaining the initial, limiting discovery der, plaintiff went dout taking deposition
of various of defendant’s pensnel, including persons working a related corporation who
engaged in consumer interaction for defendgmboducts as well ggroducts of sister
corporations. Through efforts other counseymat have employed, plaintiff discovered the
computerized incident “reason codes” for thastamer interaction complaint data base, and
much potentially relevant discovery about flastromcidents was eventually disclosed. The
irony of this sanctions motion is that, as it edrout, ferreting out fldmver incidents for any
candle was easier to identify agposed to ascertaining those inaitdefor just three wick candle
or Eucalyptus Spearmint three wick candlesfebdant had created incident codes for produc

complaints, and specific codes had been ldgesl for flashovers and other abnormal candle

S

S

—

flame incidents for all candles distributed by defendant. Further manual investigation of the text

of complaints, if any was indeed necegsavas a defendant self-created burden.

Plaintiff ultimately may not have been harmed in terms of discovery production subs
given that purposeful misinformation was inliffagiven counsel with respect to flashover
incidents in pre-hearing discovamsolution efforts and later iroart, i.e., plaintiff ultimately
received a comprehensive list of flashover incidémtsit least three wickandles. Nevertheles
plaintiff has moved for sanctions asserting tafiendant and counsel deceived counsel and t
court in the discovery process. At the vigst, plaintiff asserthat defendant was not
substantially justified in mainitaing the position that identdation of flashover incidents was
burdensome.

For the reasons set forth herein, sanctionsippeopriate for 50% of plaintiff's counsel’y

costs in the initial motions to ogel and the motion for sanctions.
2
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The Discovery Requests and Responses
As stated above, the fairly comprehengiiseovery requests, primarily requests for
Production of documents, sought to discover maotdrmation about all of defendant’s other

distributed candles. For example:

Request No. 14

Please produce all DOCUMENTS EVIDENCING the design of the CANDLE,

including but not limited to design drawgs, shop drawings, and manufacturing

specifications.

Defendant opposed producing any informattimer than that fothe specific candle
which plaintiff alleged injured her, i.e., a terevick candle with a Eucalyptus mint fragrance.

A good portion of the discovery requests souglascertain information about flashove

incidents:

Request No. 6

Please produce all DOCUMENTS¢cInding but not limited to all

COMMUNICATIONS, EVIDENCINGany investigation of oth@ncidents in which a
candle marketed, sold, or distributed byREENDANT allegedly caused personal injury
or property damage.

! The definition of “CANDLE” included mucimore than the specific candle which injured
plaintiff. As set forth in the Jot Statement, ECF No. 36 at 8-9:

Plaintiff broadly defines “aadle” in this case by refang to the original wax

concept patents filed with the U.S.P.T.O. in 1998 and 2001, thereby tagging every

candle incarnation sold by BBW ewthe last twenty years:

“CANDLE"” means or refers to the Bath & Body Works “World’s Best

Candle,” covered by United States Patent Nos. 6,284,007,

6,497,735, and/or 6,730,137, including but not limited to the candle

identified, sold, or marketeaks a three-wick “aromatherapy

eucalyptus spearmint scented candles” and/or a three-wick

“aromatherapy” scented candle.
The patents referenced by plaintiff relate to the base wax that is incorporated into
every candle sold by BBW (and many other cameltailers!) over thpast two decades.
This is the equivalent of demanding inf@tion about a partical type of sandwich
bread by defining it as any product containing “flour.”

Defendant objected to plaintiff’'s defirot of candle and then answered all of
Plaintiff's requests with the unilaterally determéh very limited definition of “candle,”-- the
actual candle system at issue, namely theetlwick aromatherapy eucalyptus spearmint
scented candles.

3
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Request No. 12

Please produce all DOCUMENTS EVIDENNG any sudden, unexpected flaring
of the CANDLE, including but not linted to the OTHER CANDLE INCIDENTS.

Request No. 13

Please produce all documents EVIDENCING the cause of any sudden,

unexpected flaring or anyleged sudden, unexpected flaring of the CANDLE, including

but not limited to OTHER CANDLE INCIDENTS.

As set forth in footnote 1, defendantpesded only as if eaalequest specified the

specific type of candle vith injured plaintiff:

“Objection. Overly broad, unduly burdensoared not reasonably calculated to
lead to the discovery of admissible extte. Additionally, this request is vague
and ambiguous and key terms are ndingel. Plaintiff’'s definition of “the
CANDLE?” is so broad that it includesgreat number of different and dissimilar
products. ... Defendant agrees tarsh for and produce documents or
communications evidencing any investign relating to claims involving
allegations of personal injury or propedsgimage as a result of a high flame or
sudden high flaming, associated with the use ot#ndle at issue.”

ECF No. 36 at 14-15 specifically pnding to Request 6 (emphasis added).

The Motion to Compel Further Responses

Although it is not precisely clear, defendappeared to have initially produced only

flashover incident information for seven threek Eucalyptus Spearmint flashover incidents,
and sixteen Consumer Product Safety Commmspublic noted incidents for any candle.

Plaintiff moved to compediscovery for the universe of flashover incidents.

Defendant opposed the “flashovantident requestas broadly defined by plaintiff on th

following grounds -

1. The requests were burdensome and not propaitio the needs dlhe case in that

plaintiff had not made any showing th#itaandles had a similar flashover potentialf

2. Privacy interests of thirgarties would be impinged;

3. Post-incident information v&anot relevant at all.

e
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Given that the primary thrust of the discovergs plaintiff's desire to obtain information
about other flashover incidentdefendant proffered two declarations - Steven Smith, who
discussed the millions of candles distribubgyddefendant, as well as the difficulties in
extrapolating flashover tendencies of differmte of candles, and Tabitha Vaughn who focus
on the difficulties of supplying flashover infoation even of just three-wick Eucalyptus
Spearmint candles. Importantly, the Vaugleclaration (ECF No. 36-8) proffered:

6. Unfortunately, the database doesallmw for Boolean searches to be

conducted. In order for a particular protitacbe tracked, a filter is applied for

that product's SKU number.

7. If a product is not identified by a camser, or if the SKU is not known, then

the consumer or customer service repregese sometimes refer to the product in

the “case text” section of the VOC.

8. The search process is therefore part automatic and part manual. First, a filter

search is applied to narrow the regai{i.e. BBW) and product type. Then, a

manual review of all “case text” sectiooscurs to look for a product that is

similarly named as what is being searched for. This process is time intensive and

requires significant resources.

9. By way of illustration, | searched the database for all consumer concerns

identifying “Eucalyptus Spearmint.” Thgreliminary results included all types of

candles, lotions, sprays, soaps, wall plug-tar fragrances and body washes with
that fragrance.

10. A manual review was then requitedseparate the non-candle concerns.

11. Itis important to notdhat the database captusdsconsumer concerns and

comments. This varies from positive experiences with a product to potentially

negative incidents. By way of illustrati, a customer may report that they don’t

like the strength of a fragrance, or thagythieferred an old container that is now

discontinued.

12. When the consumer’s concern is entered into the database, the system tracks
5
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each consumer’s comment separatelyis Tireans that any given phone call can
produce several entries for one consumern dbnsumer calls about more than one
product, the system runs a reportdéach concern or comment the consumer
detailed. By way of example, if a cameer contacted BBW about a Vanilla Bean
lotion and informed us they did not likkee smell, and thought the lotion was too
thin, that would register as tvagparate entries in the system.

13. It took two people nearly 10 daysstarch for and compile results of all
consumer claims related to the Eypdlis Spearmint, 3-wick candle alone.
Another 10-12 hours on these Eucalyptus Spedrmresults is anticipated to filter
the results for accuracy and responsivet@gdaintiff's request. We are in the
process of producing those resultetainsel for production in this case.

14. Accordingly, the process respond to specific gaiests for each any every
candle system sold by BBW would bgtraordinarily cumbersome, time

consuming and burdensome.

TheHearing

| will point out, Judge, something that may have gone unnoticed here, but there wa
affidavit from a Ms. Tabitha Vaughn, in-housd_aBrands, | think. And it's attached to

the Joint Statement. And shékiabout, "Oh, this is a great burden on, on this company

to have to go through and -- 'cause the way we've set up our system it's difficult to find

claims relating to this produend to this particular candle. And then when we get tha
particular candle we have to, in many instanoemually read all of the entries to see i

involves unexpected flarg or explosions.”

Plaintiff's Counsel Argment, ECF No. 49 at 9.

MR. OSTERMAN: Sure. And that's what we tried to address in the Tabitha Vaughn

affidavit. What she's saying is, "For uscteeck our claim systemgkay, "for us to, to

check our claim system, we are looking forstfiof all, what product. We can't search by

eucalyptus mint because we sell -- we're a fragrance company. We're, we're a com
that sells fragrant products. So we selfi@sheners in cars. We sell lotions, creams, |

of things that have the word eucalyptmimt. We've got to look for eucalyptus mint
6
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candle. And sometimes that's checked in aat ihsomething that -- that the -- that is
supposed to be checked, but it's not alwaykfaithfully entered that way. So the only
way we can be sure of what product wéaoking for when we first narrow it to

eucalyptus mint, that can take the claims loasa for, for a company that sells thousan

of different products a year and

*k%k

So every, everything that comes up as eut¢asymint candle they're then going into and

they have to read because they can't sdarcithey can't do string searches. They can
search for the word, as | understand it, tbay do one-word searchdsit we get things
like "flame" or "fire." For every candle clairor a high percentage of them, is going to
talking about, "I didn't like how it burned. It produced soot. The flame went out. The
flame was too high. The flame was too IoMe flame seemed off center. It was up
against the glass.” Those arelatids of things that get, & get entered in and somebod
has to manually go through and look for sonmgghihat's consistent with what they're
describing. That's what Tab#&h/aughn explained to us anthat we were trying to put
into the affidavit to her, that it is a labote@msive, time-intensive process to search for
that.

Defense Counsel Argumg ECF No. 49 at 19-20.

The Order

Despite not specifically referencitige Vaughn declaration, the undersigned was
persuaded by that declaration and the Smith dstadarthat permitting a search of all candles
flashover events was not proportional to the se#dhe case in tersrof burden—especially

because of the necessary manual searctse®®rth in the first discovery order:

...and Defendant has shown that to respwiild regard to dlof the various
iterations of candle it markets would be agking exercise, the court will, at this
point limit the scope of production toahinvolving all triple wick candles
regardless of fragrance as the similagtbetween this formulation of candle
would appear to the court to be mogévant to Plaintiff's ultimate burden of
proof.1 Defendant need not, therefqyegpduce documents regarding other candle
configurations at this point. [Fn 2]

ECF 40 at4
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Footnote 2:

Post-Order Discovery

ascertain whether there was indeecomputerized method to dise@r flashover incidents. And

indeed there was.

Defendant protested at hewy that even this limig discovery is too much.
Defendant contends thalthough its product files, or complaint files, are
somewhat computerized, it is not possiolg@erform a Boolean search (key word
search) on these files. If this is so-- titoeretain an IT expert who can perform
this task if a manual search is toadensome. Also, for the first time, after
exclaiming in its part of the Joint Staterhémat the candle market is comprised of
a great many types of caed| and this is why the burdensome, non-proportional
discovery should be denied, Defendantsirtsel at hearing asrted that three

wick candles comprise the vast, vast m#oof its candles sold, and that the
court’s proffered limitation is unworkabl&his different asseidn is too little-too
late, unverified, and seemingly doubtful.

Plaintiff’'s counsel, focusing on candle misbapngaged in post-order discovery to

» Customer comments are assigned a “reason code” in BBW's customer database
system (Exhibit 2, Tabatha Vaugh@ep. Tr. 21:13-24:13,31:7-20, 42:6-9, 44:15-
46:2 (Mar. 14, 2018));

 BBW has at least two reason codesudden and unexpected flaring. The first
is the code for a candle fire (CPR CDHER The second is the code for a candle
flashover (CPRU CN FLS) (id. at 29:2-8, 31:7-13);

* By running a search for candtediand candle flashovers, all noncandle
products would be eliminated (id. 32:23-33:11, 75:24-76; 77:4-79:15);

* BBW could identify all candleds and candle flasvers involving the
Eucalyptus Spearmint candle by applyingyomvo filters: reason code and product
SKU (id.);

* BBW could identify all candle firesd candle flashovers of its three wick
candles using the same two filters (id.);

* It did not take two people “neatly days” to search for consumer claims
regarding the Eucalyptus Spearmint, éaveick candles. Instead, those two
employees only worked one-to-two hours gay in each of those 10 days and

8

g




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

devoted the rest of their time to theegular work dutie (id. at 95:13-25.)
Plaintiff's Motion for Sanctions, ECF No. 57 at 3.

Defendant proffered its version of timportant facts from the Vaughn deposition:

Q. How long did it take for [the head idf] to gather all the entries relating to
candle fires or flashovers?

A. It took an estimated 8 to 10 hou@riginally, we thought it would be 10 to 12,
but it was a little less than that.

Q. Do you know the process that he utsepull all of the entries that had reason
codes CDFRE or CDFLSH?

A. Yes. | know it's a very tedious process.
Q. And can you describe the process to me?

A. So we're able to go into E Power Garand set up a filter with columns based
on what type of information we're reqtiag. So we would request the two reason
codes that we've shared here, and then we have to create more columns for the
dates received. So whatever dxaiige reports are requested from.

Q. Is that, the date --

MR. OSTERMAN: Were yowone with your answer?
THE WITNESS: No.

MR. STANNER: That’s okay.

BY MR. STANNER: The date that you justikad about, that date is in the system,
right?

Vaughan Dep. Tr. at 32:23-33:19.

[Defendant’s Argument] The premise ofRitiff's sanction motion is that Ms.
Vaughan and BBW could have bemore efficient. See Dkt. No. 57 at 5 { 11 (“There was nq
need to manually search the narrative section®Ut Plaintiff’'s contetion completely ignores

Ms. Vaughan’s testimony:

So part of the reason it could aksdie longer for this is if a
customer emails us regarding aalyptus spearmint candle, lotion,

9
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Vaughan Dep. Tr. at 87:23-88:21.

she also needed to search the case notes to eliminate materials that were not relevant:

doesn’t matter what, and we don’t speak to thatiddal directly

but we just have their complainte use a reason code that would
not categorize under the candbason codes. And they don’t
contact us after that. Theduld produce a whole list of
uncategorized reason codes. So thadis of it, too. So | want to

be clear. While we search by those two candle reason codes, we
could have it where they’'ve eiited us in, and that would go under
our basic reason code. Until we actually speak to them and update
to candle, it could fall under thaategory as well. So that's more

of time, too. It's very time consuming to run a filter on all of those
things and weed out the candles. That's another reason we had to
go that route which is more tinb®nsuming. So | want to make

sure that I'm sharing that, because a big part of what we did.

U7

Ms. Vaughan further testified that the pess was time consuming and tedious becaus

Q. You described at the beginningRdragraph 6 [of your affidavit], you say,
unfortunately, the database does not aflomBoolean searches to be conducted,
and therefore filters were applied thie product SKU number. That’s a true
statement?

A. Yes.

Q. Okay. You then go on to describe hdecause of the limitations in the system, yol
were required to review the case text andatae form for each of the entries that came
back on your initial search, correct?

A. Yes.

Q. And what things were you looking for iretikase text in order to provide information
responsive to what you were being asked to provide?

A. Looking for key words. We wanted to makere we were identifying 3-wick candles.
So if we did a search by the two reason cotlet,could display castexts for all candleg,
votives, single-wicks, two-wicks. So we hadswarch that case tetat eliminate anything
that would not be relevant to theport that wadeing requested.

Q. Okay. And so you were reviewing thatnb@ke sure — you said you applied, the first
filter you applied, was the SKU for eucalyptspearmint, because that’s what you
understood was the productisgue in the case, right?

10
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A. Yes.

Q. And [Plaintiff's counsel] is making the poitiitat you could have applied as a first fil
a candle fire code, and that would have brolglek just candles ambt all of the other
products that eucalyptus spemnt is in. You understand thathe point he's making?

A. Yes, | understand that. In looking backould have done that. But at the end of the
day we still had to look throughe case text to get a true reflection of what we were
trying to bring forward.

Q. Okay. And were you trying to deceive anypedth the affidavit that was submitted?

A. No.

* k% %

Q. So no matter which filter you applied firgou would have still had to manually
review the case text in order to satigburself that you were being inclusive and
responsive to the request, correct?

A. Yes. Itis a Court order. We wantrwake sure that we’re providing all accurate
information.

Q. And you were -- in many instanceg tBKU is not known. So you may know it's a
candle related claim.

A. Mm-hmm.

Q. But you have no idea if it was relatecetacalyptus spearmint or if it was a 3-wick
candle, correct?

A. Correct.

Q. So the only way to determine if it wascalyptus spearmint and a 3-wick candle, if
there's no SKU number in the databases f@ayou to do a manual review of the case
text?

A. Correct.

Q. And that’s what you were trying to describhdhe affidavit as being time consuming
and | think you used the word today tedious?

A. Yes, it is tedious. And to even go mangon that is if one of our associates doesn’
state it it's a 3-wick. So let's say Mary s&rsvick and Amy next to her says candle, it
going to display different results, becaused&arching by 3-wick and | have to search

11
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a regular candle, and then it could be a votuagle-wick, and then we have to go in a
determine.

Q. Okay. And you estimate that you've giventoday is that thaook you between 10
and 20 hours to comply with the original effort of the search limited to eucalyptus
spearmint, correct?

A. Yes.

Q. And [the head of IT], you estimate, sparsimilar amount of time, another 10 to 20
hours?

A. So myself and [the head of IT] together spent 10 to 20 hours

ECF No. 59 at 3-7

Ultimately, a nearly 600 page spread slfeemputer generated in the main) of 1,280
candle flashover incidents was giv® plaintiff's counsel. Theourt is unsure whether this
represents the number of 3 wicandle incidents or whetherette are other one or two wick
incidents as well.
Discussion

A. The Proper Basis for Sanctions

Plaintiff asserts several bases for the impositf sanctions: Rulgl (false certification

in pleadings), the inhené power of the court to punish falstatements, and ultimately, Fed. R\

Civ. P 37 (without differentiation). ECF No. 571at Although plaintiff later discussed Rule
37(b) as opposed to (a), the thrust of the matictuded all of Rule 37. In the reply brief, ECF
No. 63 at 6, plaintifinade this clear.

However, by the very words of Fed. R. Civ. P. 11, this rule does not apply to discov
disputes. Rule 11(d).

The court need not endeavor to determine kadrat should utilize its inherent authority
rectify a false statement before the court, as thsity” did not stem frona perjurious statemern
but rather occurred as a result ofemasive or incomplete disclosure.

Rule 37(a) (4) expressly lists the evasivenoomplete disclosure as a basis for a motic

to compel further discovery, i.e., such a response&ed as a “failur disclose, answer or
12
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respond.” Rule 37(a)(5kquiresthe imposition of sanctions unlebe “failure to disclose etc.”
was substantially justified or the impositionsainctions would be otherwise unjust. Subsecti
(C) of Rule 37(a)(5) allows a court to “apportion” sanctionsefehntire discovery response wa
partially not substantially unjusigd. While some cases have detimed that the “losing party”

has the burden of proving substantial justification, Easley v. U.S. Home Corp, 2012 WL 32

(D.Nev. 2012), the better formulation in this cageere each party was paity successful on th
issue upon which sanctions are sougtihat the party against whasanctions are sought has t

burden to demonstrate substahjustification. Zig Zag Htlings LLC v. Hubbard, 2014 WL

3724800 *1 (N.D. Cal. 2014yjting Hyde and Drath v. Baker, 24 F.3d 1162, 1171Q%.

1994). This is especially true gituations where the basis foethanctions motion is a failure t
disclose.

B. Whether Sanctions Are Substantially Justified

Defendant, at the very least, and desthigerequest made for “all candle” flashover
incidents, purposefully shot itself in the faghen it maintained its ihal position that it would
not produce any information except scattered imt&glef public record, or otherwise informatic
aboutonly three wick Eucalyptus Spearmint candléshen argued that producing information
about even the very candle at issue, theetiaek Eucalyptus Spearmint candles, was overly
burdensome. As it turned out, and as dermatesd by the Vaughn declaration testimony, it wé
logistically more burdensome to maintain thisigon than it would have been simply to turn
over the computer generated infation of candle flashover ird@nts—something plaintiff had
initially requested. Ultimate production of tashover spreadsheet obtijely demonstrates
this fact. In essence, defendant created its logistical burden by fashioning a self-created,
manual search burden as a reasopreclude discovery into seamgly a substantial number of
flashover incidents.

As the undersigned discussed at hearinthersanctions motion, he felt misled on the

2 Whether or not plaintiff can actually provel@sign connection or gera dangerous propensi
of defendant distributed three wickndles, or candles in generalnot at issue here. As the
court indicated in its initial dicovery order, the lack of @ring her case during the discovery
phase was not a reason to deny discoveryanteast three wick candles in general.

13
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arguments defendant was making at the initialiomato compel with respect to the discovery
related to flashover incidents. Combined with the “millions of candles distributed” testimor
Steven Smith, there was at the initial motiorampel process, a nearly complete emphasis ¢
the need for a very burdensome manualctedhere was no discussion of the computer
generated reason codes which could have imglemented to greatly reduce this proffered
burden. The conversation about having toua@dly winnow candles from other types of
fragrance products, and even then manually determhether the incident was one responsiv
the flashover requests, and then manuallytilng such search to three wick Eucalyptus
Spearmint three wick candles was at best ansdattion. It appears to have been born of a
steadfast desire to keep fronewi in this litigation the numbef flashover incidents in generl.

The undersigned considered and relied upderdiant’'s arguments on the initial motior
to compel when it stated that defendant hadrivthe day” (at least isignificant part), and
limited discovery to three wick adles. If the information abouwtason codes had been impar
during the initial motion to compel proceedint®e undersigned might well not have made ev
that limitation with respedb the discovery requests for flashover incidénts.

Therefore, with respect to the importargabivery about other candle flashover inciden
the undersigned does not find that defendant’s paosiiiothe discovery meet and confer, nor

its arguments in papers or at hegtito be substantlg justified.

3 The undersigned has considered plaintifiistion to supplement the record, ECF No. 83, in
which plaintiff sets forth the quote that “at that time,” presumably at the time the Vaughn
affidavit was crafted, defendant’s counsel waaware of the “reason des” which would have
made easy what defendant argued then washasd; Such a statement by defendant’s coun:
strains credulity. The cot would be asked to believe thatevhthe initial motion to compel wa
under consideration, or even eatlidefendant’s information personnel knew of a hard way tc
obtain requested information and an easy waynbueértheless advised counsel only of the ha
way.

The above desire to keep incidents away fpuhlic scrutiny isalso supported by the
undisputed fact that personneltire call center were instructeddsliver a scripted response to
complainants involved in flashover incidentsigbhincluded the stament: this has never
happened before, but can we get more information....

4 This would not have been the case with eespo requests for product information per se, e
design information, for “all candles.” This mmn for sanctions does not relate to this non-
flashover incident discovery.
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However, given that defendant was substagtjabtified in resistng discovery requesting

information in general, e.g., designs of alhdkes, or manufacturing processes for all candles
something which could not have been reduoceal simple “reason code” computer search,
plaintiff should not recover sanctions for the entirety of the discovery motion process. The
undersigned finds that a rough cut of 50% igi&dple in apportioninghe flashover incident
discovery (certainly an impoméapart of the discovery) which was impeded by defendant’s
conduct.
Conclusion

The undersigned finds that defendant’s respsmsvolving flashover incidents, as set

forth previously, were not substantially justified.

Plaintiff shall, within ten days of the filed @gaof this order, submit a declaration detailing

the time and expenses, attorriegs’ hourly rate—all the items vwdi would be considered in a
lodestar analysis. The courtllweduce any final figure by 50%.

Defendant may oppose the amounts sought witliés's of the filing of the declaratio
by plaintiff; plaintiff may file a short reply, if desired, with five days of the filing of the
opposition.

IT IS SO ORDERED.

Dated: July 10, 2018

/s/ Gregory G. Hollows
UNITED STATES MAGISTRATE JUDGE
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