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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

DERRICK JEROME LEWIS, No. 2:16-cv-3049-MCE-EFB PS
Plaintiff,
V. ORDER

NBC UNIVERSAL, et al,

Defendants.

Plaintiff seeks leave to proceidforma pauperigpursuant to 28 U.S.C. 1915His
declaration makes the showing regdiby 28 U.S.C. 81915(a)(1) and (HeeECF No. 2.
Accordingly, the request to proceiedforma pauperiss granted. 28 U.S.C. § 1915(a).

Determining that plaintiff may proce@d forma pauperigioes not complete the require
inquiry. Pursuant to 8 1915(e)(2), the court naisiniss the case at any time if it determines
allegation of poverty is untrue, @rthe action is frivolous or niious, fails to state a claim on
which relief may be granted, or seeks monetdrgfragainst an immune defendant. As discus
below, plaintiff’'s complaint must be digssed for failure to state a claim.

Although pro se pleadings are liberally constriseg, Haines v. Kerngd04 U.S. 519,

520-21 (1972), a complaint, or portion thereof, should be dismissed for failure to state a cl

! This case, in which plaintiff is proceediimgpropria personawas referred to the
undersigned under Local Rule 302(c)(2$ee28 U.S.C. § 636(b)(1).
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fails to set forth “enough facts to state a clamelief that is plausible on its faceBell Atl.
Corp. v. Twombly550 U.S. 544, 554, 562-563 (2007) (citi@gnley v. Gibson355 U.S. 41
(1957));see alsd~ed. R. Civ. P. 12(b)(6). “[A] plairffis obligation to provide the ‘grounds’ of
his ‘entitlement to re&f’ requires more than labels and clusons, and a formalc recitation of
a cause of action’s elements will not do. Facaliaigations must be engh to raise a right to
relief above the speculative level on the asswngtiat all of the complaint’s allegations are
true.” Id. (citations omitted). Dismissal is appropriate based either on the lack of cognizal
legal theories or the lack pfeading sufficient facts to supp@ognizable legal theories.
Balistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cir. 1990).

In reviewing a complaint under this standadha, court must accept &sie the allegations
of the complaint in questioljospital Bldg. Co. v. Rex Hosp. Truste425 U.S. 738, 740 (1976
construe the pleading in the ligmiost favorable to the plaifftiand resolve all doubts in the
plaintiff's favor, Jenkins v. McKeither895 U.S. 411, 421 (1969). A pse plaintiff must satisfy

the pleading requirements of Rule 8(a) of thddfal Rules of Civil Procedure. Rule 8(a)(2)

requires a complaint to include “a short and ptatement of the claimhewing that the pleader

is entitled to relief, in order to give the defenttair notice of what th claim is and the grounds

upon which it rests." Twombly 550 U.S. at 555 (citinGonley v. Gibson355 U.S. 41 (1957)).

Additionally, a federal cours a court of limited jurisidtion, and may adjudicate only

those cases authorized by tBenstitution and by CongreskKokkonen v. Guardian Life Ins. Cqg.

511 U.S. 375, 377 (1994). The basic fedgmasdiction statutes, 28 U.S.C. 88 1331 & 1332,
confer “federal question” and Reersity” jurisdiction, respectivgl Federal quém®n jurisdiction
requires that the complaint (1) arise under arfddaw or the U. S. Constitution, (2) allege a
“case or controversy” within the meaning of Arédll, 8§ 2 of the U. S. Constitution, or (3) be
authorized by a federal statute that both l&tgs a specific subject matter and confers federa
jurisdiction. Baker v. Carr 369 U.S. 186, 198 (1962). To invoke the court’s diversity
jurisdiction, a plaintiff musspecifically allge the diverse citizenship afl parties, and that the
matter in controversy exceeds $75,000. 28 U.S.C. § 138Xalista v. Pan American World

Airlines, Inc, 828 F.2d 546, 552 (9th Cir. 1987). A casespmably lies outside the jurisdictiof
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of the federal courts unless demonstrated othernide&konen511 U.S. at 376-78. Lack of
subject matter jurisdiction may be raisecay time by either party or by the couAttorneys
Trust v. Videotape Computer Products, Ji88 F.3d 593, 594-95 (9th Cir. 1996).

Plaintiff purports to bring this action foratation of his rightsinder the Fifth Amendmer
to the United States Constitution, “as well as beingetkliberty and just [sic] in a court of law

Id. at 4. The first amended compl&inontains the followig factual allegations:

From 2014 to 2016, | Derrick Jerome Lewis was being filmed,
under the alias Derrick T. Lewis. .. while in Sacramento County
Main Jail. Various video foage was posted of me writing,
walking, being drugged, and sexyadlssaulted by different people
by way of mobile devices. The stdtdefendants were involved to
various degrees, but because | hagen denied my due process of
law | never face my offenders in a court of law although they were
lawfully charged.”

As a threshold matter, the court is unable to discern which parties plaintiff intends t
as defendants. The amended complaint’si@apage lists NBC Universal, Uber, and
Sacramento County Superior Court as defendantsappended to thmplaint is a list of
approximately fifty individuals, dities, and agencies that plafhalso appears to claim were
responsible for causing him injurbee idat 7-8. Thus, it is not clear which individuals and
entities plaintiff intends to bring haction against. Further, pidiif fails to allege a claim for
violation of the Fifth Amendment as he failsaibege that any of the defendants are federal
actors. Lee v. City of Los Angele250 F.3d 668, 687 (9th CR001) (To state a claim for
violation of plaintiff's due proess rights under the Fifth Amendmemplaintiff must allege that
the defendants are federal actors).

Even assuming that plaintiff intendedassert a Fourteenth Amendment due process
claim under 42 U.S.C. § 1983, the claim noneteefails. To state a claim under § 1983, a

plaintiff must allege: (1) the viation of a federal cotitutional or statutory right; and (2) that th

2 Prior to screening of his original complgiplaintiff filed a first amended complaint
pursuant to Fed. R. Civ. P. 15(a) (Permittingaamendment once as a matter of course within
days after the filing of a responsive pleading). Theretbeecourt screens the first amended
complaint.
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violation was committed by a person acting under the color of stateSae/\West v. Atking87
U.S. 42, 48 (1988)jones v. Williams297 F.3d 930, 934 (9th Cir. 2002). An individual
defendant is not liable on a civil rights claim unless the fatébksh the defendant’s personal
involvement in the constitutional deprivationa causal connectiontaeeen the defendant’s
wrongful conduct and the alleged constitutional deprivatt@® Hansen v. Black85 F.2d 642,
646 (9th Cir. 1989)Johnson v. Duffy588 F.2d 740, 743-44 (9th Cir. 1978).

A municipal entity or its departmentauth as a county, a county jail, or a county
employee acting in an official capacity) is li@lunder section 1983 onlyplaintiff shows that
his constitutional injury was caused by employaetng pursuant to theumicipality’s policy or
custom. Mt. Healthy City Sch. Dist. Bd. of Ed. v. Dqy@9 U.S. 274, 280 (197 ™ onell v. New
York City Dep’t of Soc. Serygl36 U.S. 658, 691 (1978illegas v. Gilroy Garlic Festival
Ass’n,541 F.3d 950, 964 (9th Cir. 2008). In additisach local governmemintities may not be
held vicariously liable under section 1983 fog tinconstitutional acts of its employees under
theory of respondeat superiddee Board of Cty. Comm’rs. v. Brovia20 U.S. 397, 403 (1997).
That is, a plaintiff may not sueny defendant on the theory thila¢ defendant is automatically
liable for the alleged misconduct of subordinate officéxshcroft v. Igbgl129 S. Ct. 1937, 194
(2009). The only listed defendantatlappear to be state actors are municipal entities, such
the Sacramento Police Departmend £ity of Los Angeles, yet platiff fails to allege that his
constitutional rights were violatguiursuant to any policy or cash. Accordingly, plaintiff fails
to state a section 1983 claim.

Plaintiff’'s complaint must thefore be dismissed for failure state a claim. Plaintiff is
granted leave to file an amendammplaint, if he can allegeagnizable legal #ory against a
proper defendant and sufficient facts uppgort of that cognizable legal theoryopez v. Smith
203 F.3d 1122, 1126-27 (9th Cir. 2000) (en banc) (distaarts must afforgro se litigants an
opportunity to amend to correatyadeficiency in their complaints Should plaintiff choose to

file an amended complaint, the amended compsdiall clearly set forth the allegations againg
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each defendant and shall specify a basis forctiist’'s subject matter jurisdiction. Any amended

complaint shall plead plaintiff's claims fnumbered paragraphs, each limited as far as
4
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practicable to a single set of circumstancas,tequired by Federal Rule of Civil Procedure
10(b), and shall be in double-spadext on paper that bears linambers in the left margin, as
required by Eastern Distriof California Local Rules 130) and 130(c). Any amended
complaint shall also use clear headings to delineate each claim alleged and against which
defendant or defendants the claim is allegede@sired by Rule 10(b), andust plead clear fact
that support each claim under each header.

Additionally, plaintiff is infornmed that the court cannot refergdor pleadings in order tg
make an amended complaint complete. Locd¢RA0 requires that eaamended complaint be
complete in itself. This is because, as a general rule, an amended complaint supersedes
original complaint.See Loux v. Rhag75 F.2d 55, 57 (9th Cir. 1967). Accordingly, once
plaintiff files an amended complaint, the origimo longer serves any function in the case.
Therefore, “a plaintiff waives all causes of action alleged in the original complaint which ar
alleged in the amended complairit@ndon v. Coopers & Lybran®44 F.2d 811, 814 (9th Cir.
1981), and defendants not named in anrated complaint are no longer defendarierdik v.
Bonzelet963 F.2d 1258, 1262 (9th Cir. 1992). Finally, tbert cautions plainti that failure to
comply with the Federal Rules of Civil Procedutes court’s Local Rules, or any court order
may result in a recommendation thiais action be dismisse&eeE.D. Cal. L.R. 110.

Accordingly, IT IS ORDERED that:

1. Plaintiff's request for leave to procaedorma pauperiSECF No. 2) is granted.

2. Plaintiff’s first amended complaintaésmissed with leave to amend, as provided
herein.

3. Plaintiff is granted thirty days from thetda@f service of this order to file an amendé
complaint. The amended complaint must beadteket number assignedttas case and must
be labeled “Second Amended Complaint.” Falto timely file an amended complaint in

accordance with this order will resultanrecommendation this action be dismissed.

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

5

DATED: November 13, 2017.
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