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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JEFFREY P. AGUILAR, No. 2:17-cv-00003-AC
12 Plaintiff,
13 V. ORDER
14 | NANCY A. BERRYHILL,
15 Acting Commissioner of Social Security
16 Defendant.
17
18 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
19 | (“Commissioner”) denying his application forgplemental security income (“SSI”) under
20 | Title Il of the Social Security Act (“the Act”), 42 U.S.C. §§ 4013&o0r the reasons that follow
21 | plaintiff's motion for summary judgment will EBENIED and defendant’s cross-motion for
22 | summary judgment will be GRANTED.
23 || 1
24 | 1
25 | 1
26
27 | * DIBis paid to disabled payas who have contributed to thesBbility Insurance Program, ang

who suffer from a mental or physical disabilig2 U.S.C. § 423(a)(1); Bowen v. City of New
28 | York, 476 U.S. 467, 470 (1986).
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l. PROCEDURAL BACKGROUND

Plaintiff initially appliedfor DIB on September 5, 2011, Adnsirative Record (“AR”) at
162 (“Initial Decision,” AR at 162-177). The disability onset date was alleged to be April 1,
2010. 1d. The claim was initially denieth February 23, 2012, and upon reconsideration on
October 19, 2012. Id. Plaintiff then filed a request for hearing on December 12, 2012 (20
415.142%t seq.), and appeared at the hearingdhen June 27, 2013, presided over by ALJ
Timothy Snelling and attended plaintiff's attorney Mary E. Heard. AR at 162, 177.

On August 7, 2013, the ALJ found plaintifiét disabled” under sections 216(i) and
223(d) of Title Il of the Act, 42 U.S.C. 88 416(#23(d). AR at 177. Plaintiff appealed this
decision. AR at 183. On April 8, 2015, the Appe@buncil granted plaintiff's request to revie
under the error of law provision of the Sociak8rity Administration rgulations (20 C.F.R.
404.970). AR at 183. The Appeals Council vagake decision of the ALJ and remanded th¢
case for further hearing. AR at 183-84.

On November 25, 2015, the ALJ heard the reradrchse. AR at 29 (“Decision,” AR at

29-54). This hearing was presided over byJAlimothy Snelling and was attended by John J|

Komar, an Impartial Vocational Expert (“VE"nd by plaintiff's attorney Amanda Foss. AR a
29. On January 14, 2016, the ALJ found plaintifbt' disabled” under saons 216(i) and 223(d
of the Social Security Act. AR at 5On October 28, 2016, the Appeals Council denied
plaintiff's request for review, leaving thA_J’s decision as the final decision of the
Commissioner of Socialegurity. AR at 8-10.

Plaintiff filed this action on Decemb80, 2016. ECF No. 1; see 42 U.S.C. 88 405(g),
1383c(3). The parties consentedhe jurisdiction of the magistte judge. ECF Nos. 5 & 6.
The parties’ cross-motions for summary judgméased upon the Administrative Record filed
the Commissioner, have been fully briefdelCF No. 15 (plaintiff's summary judgment motion
dated August 11, 2017) and ECB.N2O (Commissioner’s cross-tian for summary judgment
dated October 25, 2017).

> The AR is electronically filed in nftiple segments at ECF Nos. 9-3 to 9-48.
2
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Il FACTUAL BACKGROUND
Plaintiff was born on December 14, 1966, and accordingly was, at age 43, a younger
person under the regulations on the alleged disability onset deReat 52. Plaintiff has at least

a high school education, and cameounicate in English, Id.

|
[l. LEGAL STANDARDS
The Commissioner’s decisionatplaintiff is not disatdd will be upheld “if it is
supported by substantial evidence and if the Cmsioner applied the cact legal standards.”

Howard ex rel. Wolff v. Barnhart, 341 F.3006, 1011 (9th Cir. 2003). “The findings of the

Secretary as to any fact, if supgsat by substantial evidence, shHadl conclusive . . .”. Andrews
v. Shalala, 53 F.3d 1035, 1039 (9th Cir. 198&ting 42 U.S.C. § 405(Q).
Substantial evidence is “’more than armscintilla,” but “may be less than a

preponderance.”_Molina v. Astrue, 674 F.3d 1110411 (9th Cir. 2012). Substantial evidence

“means such relevant evidence as a reasemalrid might accept as adequate to support a

conclusion.” _Richardson v. Perales, 402 U.R,3®1 (1971) (internal quotation marks omitted).

“While inferences from the record can conggtaubstantial evidencenly those ‘reasonably

drawn from the record’ wilsuffice.” Widmark v. Barnhart, 454 F.3d 1063, 1066 (9th Cir.

2006)(citation omitted). Although this court cansabstitute its discretion for that of the
Commissioner, the court nonetheless must retimarecord as a whole, “weighing both the
evidence that supports and thédewnce that detracts fromafiCommissioner’s] conclusion.”

Desrosiers v. Secretary of HHS, 846 F.2d %7% (9th Cir 1988); Jones v. Heckler, 760 F.2d

993, 995 (9th Cir. 1985) (“The court must consideth evidence that suppgerand evidence that
detracts from the ALJ’s conclusion; it may néftren simply by isolatinga specific quantum of
supporting evidence.”).

“The ALJ is responsible for determinirgedibility, resolving conflicts in medical

testimony, and resolving ambiguities.” Edlund v. Massanari, 253 F.3d 1152, 1156 (9th Cir.

2001). “Where the evidence is susceptible to niwae one rational intpretation, one of which

supports the ALJ’s decision, the ALJ’s conclusiouast be upheld.” Thomas v. Barnhart, 278

3 See 20 C.F.R. § 404.1563(c) (“younger person”).
3
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F.3d 947, 954 (9th Cir. 2002). However, the couatly review only the reasons stated by the 4
in his decision “and may not affirm the Abd a ground upon which he did not rely.” Ornv.

Astrue, 495 F.3d 625, 630 (9th Cir. 2007); CdhmeBarnhart, 340 F.3d 871, 874 (9th Cir. 20

(“It was error for the district court to affirthe ALJ’s credibility decision based on evidence tk
the ALJ did not discuss”).
The court will not reverse ¢hCommissioner’s decision ifig based on harmless error,

which exists only when it is “clear from the record that an ALJ’s error was inconsequential

ultimate nondisability determination.” dbbins v. Commissioner, 466 F.3d 880, 885 (9th Cin

2006) (quoting Stout v. Commissier, 454 F.3d 1050, 1055 (9th Cir. 2006)); see also Burch

Barnhart, 400 F.3d 676, 679 (9th Cir. 2005).
V. RELEVANT LAW
Disability InsuranceBenefitsand Supplemental Security Income are available for eve
eligible individual who is “disaled.” 42 U.S.C. §8 402(d)(1)(B)(i{DIB), 1381a (SSI). Plaintif

is “disabled” if he is “‘unable to engage in substantial gainful activity due to a medically

determinable physical or mental impairment’.” Bowen v. Yuckert, 482 U.S. 137, 140 (198
(quoting identically worded provisions of 4RS.C. 88 423(d)(1)(A), 1382c(a)(3)(A)).

The Commissioner uses a fivieeg sequential evaluation process to determine whethg
applicant is disabled and entitled to biise 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4);
Barnhart v. Thomas, 540 U.S. 20, 24-25 (2003) (e fiorth the "five-stegequential evaluation

process to determine disability” under Title Il and Title XVI. The following summarizes the

sequential evaluation.

Step one: Is the plaintifingaging in substantial gainful activity? If so, the plaintiff is
not disabled. If not, proceed to step two.

20 C.F.R. § 404.1520(a)(4)(i), (b).

Step two: Does the plaintiff have a “seveirapairment? If so, procedd step three. If
not, the plaintiff is not disabled.

Id. §§ 404.1520(a)(4)(ii), (c).
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Step three: Does the plaintiff's impairmemtcombination of impairments meet or equgal

an impairment listed in 20 C.F.R. Pt. 404, SuBptApp.1? If so, plaintiff is disabled. 1
not, proceed to step four.

Id. 8§ 404.1520(a)(4)(iii), (d).

Step four: Does the pl#iff's residual functional capacity make him capable of
performing his past work? Ibsthe plaintiff is not disabledlf not, proceed to step five.

1d. 88 404.1520(a)(4)(v (e), ().

Step five: Does the plaintiff have the residual functional capacity to perform any ott
work? If so, the plaintiff is not dibéed. If not, the plaintiff is disabled.

Id. 88 404.1520(a)(4)(v), (9).

The plaintiff bears the burdexi proof in the first four stepof the sequential evaluation
process. 20 C.F.R. 88 404.1512(a) (“In gengxal, have to prove to ukat you are blind or
disabled”), 416.912(a)(same). Howevéal]t the fifth step of tke sequential analysis, the burde
shifts to the Commissioner to demonstrate thafpllintiff is not disaldd and can engage in
work that exists in significant numbers irethational economy.” Hill v. Astrue, 698 F.3d 115
1161 (9th Cir. 2012).

V. THE ALJ’s FINDINGS

The ALJ made the following findings:

1. The claimant last met the insured status requirements of the
Social Security Act on September 30, 2013.

2. [Step 1] The claimant did notngage in substantial gainful
activity during the period from kialleged onset date of April 1,
2010 through his date last imed of September 30, 2013 (20
CFR 404.157 %t seq.).

3. [Step 2] During the period adjudicated, the claimant has had the
following medically severe combination of impairments: major
depressive disorder; diabeteslihes; degenerative disc disease
of the lumbar spine; adjustment disorder; arthritis of the left
shoulder status post arthroscopy and debridement; alcohol
dependence in recent remission; polysubstance abuse in full
remission; chronic pain syndromegcurrent headaches; right
carpal tunnel syndrome status pcatpal tunnel release; anxiety
disorder; and mild degeneratighanges and sprain/strain of the
cervical spine (20 CFR 404.1520(c)).

her
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AR 32-54.

. [Step 3] Through the date lassured, the claimant did not have

an impairment or combinationf impairments that met or
medically equaled the severity of one of the listed impairments
in 20 CFR Part 404, Subpart P, Appendix 1 (20 CFR
404.1520(d), 404.1525 and 404.1526).

. [Residual Functional Capacity("“RFC”)] After careful

consideration of the entire redy the undersigned finds that,
through the date last insurethe claimant had the residual
functional capacity to perform wide range of light work as
defined in 20 CFR 404.1467(b): the claimant can lift and carry
twenty pounds occasionally and ten pounds frequently; he can
stand and walk six of eight hours; he can occasionally stoop; he
can reach above shoulder leveithwhis left upper extremity
occasionally; he cannot climb laddergpes, or scaffolding; and

he can have no more than odoaal face-to-face interaction
with the general public, co-work® or supervisors, which is
one third of the workday with each group.

. [Step 4] The claimant is unabte perform anypast relevant

work (20 CFR 404.1565).

. [Step 5] The claimant wdsorn on December 14, 1966 and was

43 years old, which is defideas a younger individual age 18-
49, on the alleged disability date (20 CFR 404.1563).

. [Step 5, continued] The claimatias at least a high school

education and is able to monunicate in English (20 CFR
404.1564).

. [Step 5, continued] Transferabiligf job skills is not material

to the determination of disability because using the Medical-
Vocational Rules as a framewosupports a finding that the
claimant is “not disabled,” wdther or not the claimant has
transferrable job skills €& SSR 82-41 and 20 CFR Part 404,
Subpart P, Appendix 2).

10.[Step 5, continued] Considering the claimant’s age, education,

work experience, and residuahictional capacity, there are jobs
that exist in significant nundss in the national economy that
the claimant can perform (20 CFR 404.1469 and 404.1569(a)).

11.[Step 5, continued] Considering the claimant’s age, education,

work experience, and residual functional capacity, there were
other jobs that existed in significant numbers in the national
economy that the claimant alsould have performed (20 CFR
404.1469 and 404.1569(a)).

12.The claimant was not under a didapj as defined in the Social

Security Act, at any time &m April 1, 2010, tk alleged onset
date, through September 30, 201& date last insured (20 CFR
404.1520(f)).
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V. ANALYSIS
Plaintiff alleges that the ALJ errdy improperly evaluating his own testimohyECF
No. 15 at 3. Plaintiff argues that the ALJ usedcceptable boilerplate language, failing to pg
to the specific findings that showe did not arbitrany discredit plaintiffs testimony._Id. at 10
(“the ALJ failed to articulate any rationale suféot to demonstrate Jeffrey Aguilar was anyth
other than credible”). Plaintiff requests tia¢ matter be reversed and remanded to the

Commissioner for an immediate award of ben&fitan the alternative, further administrative

nt

ng

proceedings. Upon a complete review of the reaoidirelevant law, the court finds that the ALJ

did not err in discounting plafiff's subjective testimony.

The ALJ’s credibility determation must be supported bydlings that are sufficiently
specific to allow a court to find that the AdId not “arbitrarily discedit” a claimant’s
statements. Thomas, 278 F.3d at 958. The ev@tuaf subjective testimony requires a two-s
analysis. First, the ALJ must examine whetihere is objective medical evidence of an
underlying impairment which codireasonably be expecteddmduce the pain or other

symptoms alleged. Vasquez v. Astrue, 572 B3| 591 (9th Cir.2009). If this is found, and

there is no evidence of malingering, the ALJ ngigé “specific, clearand convincing reasons”
to reject plaintiff's claims regardintpe severity of his symptoms. Id.

A non-exhaustive list of facts the ALJ may consider wh weighing the claimant’s
credibility include (1) the claimaistreputation for truthfulness, (2) inconsistencies in either tl
claimant’s testimony or between his testimony eodduct, (3) the claimaistdaily adivities, (4)
the claimant’s work record, and (5) testimongnir physicians and third parties concerning thg

nature, severity, and effect of the symptomsvbich claimant complains. Thomas, 278 F.3d

* Although the court understands plaintiff's mottorchallenge only the treatment of plaintiff's
own testimony, plaintiff switches gender pronotim®ughout the motion, raising the remote
possibility that counsel may also be challengimgtreatment of plaintiff's wife’s lay witness
testimony. Even if this motion was intendedatso challenge the lack of credibility finding
regarding Mrs. Julie Aguilar, this walihot alter this court’s decision. Seéelentine v.
Commissioner, 574 F.3d 685, 694 (because “thé pdovided clear and convincing reasons fc
rejecting [the claimant’s] own subjective compta, and because [the claimant’'s wife’s lay
witness] testimony was similar to such compisiit follows that the ALJ also gave germane
reasons for rejecting [the wife’s] testimony”he ALJ noted that Mrs. Aguilar’s lay withess
testimony largely echoed the testimony of her husband. See, e.g., AR at 35.

7
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858-59. An ALJ is not “required to believe evatlegation” of disablingain. Fair v. Bowen,
885 F.2d 597, 603 (9th Cir. 1989). “If the ALJ ®dibility finding is syported by substantial
evidence in the record, [the court] may negage in second-guessing.” Thomas, 278 F.3d a
859.

In this case the ALJ found that plaffis underlying impairments could reasonably
produce the symptoms and pain alleged, butideavample specific, clear, and convincing
reasons to support his finding th@aintiff’'s subjective testimonigs not credible. AR 35-52.
First, the ALJ found plaintiff's statements to beonsistent with the mechl record. AR at 37.
Plaintiff testified at various hearings that heimable to work due to a combination of severe

weekly headaches, arthritis in his neck aadk) muscle spasms, shoulder pain, depression,

constant anxiety. AR at 36. TA&J noted that in the medical recch the plaintiff failed to voice

regular complaints of pain or limitations. AR38. Additionally, the ALJ pointed to lab work
indicating that, overall, his dialkes was adequately controlled with treatment and that his
physical examinations were unremarkable witb tenderness or pain with palpation and/or
range of motion.” AR at 37, 1426, 1434, 144804, 1509-10. Further, the ALJ found the
medical record indicated plaintiff had repeat a pattern of overall improvement with

conservative pain management treatment for higarand lumbar impairments, as well as h

and

174

S

migraines. AR at 41-42, 1504, 1538, 1590, 1611. The ALJ found plaintiff's impairments of his

diabetes and pain were managed “with medicatamuslifestyle changes,” contrary to plaintiff's

claims of persistentlincapacitating impairments. AR at 37.

Regarding plaintiff's mentampairments, the ALJ found that the plaintiff's psychiatric
impairments continued to improve due to adjusttsén medications and tools used to manag
symptoms. AR at 38. For instance, the Abdrfd that, in 2015, the rewbindicated that the
plaintiff consistently “reportednd demonstrated” gradual improvement of his symptoms dus
continued counselling and medicatidil. During this time, the ALJ stated, plaintiff was able
stay home and take are of a newborn baby. AR at 39, 1402 ( chart notes stating “fath&r tc

child, less stress, feels fine”), 1444. The reasd shows plairffihad recently stopped

attending group therapy sessiond aeduced his individual courlsey sessions. AR at 38. The

8
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ALJ found this evidence from ¢éhmedical record was inconsistavith plaintiff's testimony
regarding the severity of his mental impairments.

The ALJ also identified inconsistenciestween plaintiff's testimony and his daily
activities, as well as naotg observations from a medical professidhat plaintiff is not reliable.
With respect to the observations of others, AlLJ relied on the opinion of examining physicia
Dr. Gerald C. Barnes, who opined that he believes the plaintiff “tends to embellish his con
and demonstrates less than full effort duringreiation.” AR at 52, 1385. Reliance on such

observation is proper grounds fdiscounting plaintiff's subjdive statements; an ALJ may

consider observations when assessing the claimant’s credibilifyacttbnal abilities._See, e.g.

20 C.F.R. 8 404.1529(c)(3) (“We will consider..observations by our employees and other
persons”).

With respect to daily activities, the ALJ notidit plaintiff was able to do laundry, mow
the lawn, take out the trash, shop gooceries, prepare simple mgalrive, manage his finance
follow instructions, care for his grooming andgigne, use telephones and computers, provid
care for his son, travel, and manage his medigad and appointments. AR at 33. The ALJ
found this evidence of plaintiff's daily activitiés be inconsistent with his testimony regarding
his limitations and the severity of his impairm@nAR at 37. Whenaupled with an objective
medical record that does not supggaaintiff's claims of limitatons and severity, a finding that
plaintiff's daily activities are inconsistent with plaintiff's tesony is sufficient to discredit the

plaintiff. Carmickle v. Commissione§SA, 533 F.3d 1155, 1163 (9th Cir. 2008).

In evaluating plaintiff's credibility, the AlL sufficiently and specifically addressed the
claimant’s reputation for truthfoéss, the claimant’s daily activs, and contradictions betweel
plaintiff's testimony and the medical recorBased on these findings, which are supported by
substantial evidence, the ALJ reasonably conclutiat the plaintiff's allegations as to the
intensity, duration, and functionally limiting effeaghis impairments were not fully credible.
AR at 39. For this reason, plaintifffeotion for summary judgment is DENIED.
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V. CONCLUSION
For the reasons set forth abpi’E IS HEREBY ORDERED that:
1. Plaintiff's motion for summarjpdgment (ECF No. 15) is DENIED;
2. The Commissioner’s cross-motion for summary judgment (ECF No. 20) is

GRANTED,;

3. The Clerk of the Court ah enter judgment for the Conissioner, and close this casg.

DATED: February 7, 2018 ; -
&Zﬁl&ﬂn———ékgﬁhALﬁ
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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