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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 KEITH CANDLER, No. 2:17-cv-23-JAM-EFB P
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 PRATHER, et al.,
15 Defendants.
16
17 Plaintiff is a California Depament of Corrections and Rabilitation (*CDCR”) inmate
18 | proceeding without counsel in an action brougider 42 U.S.C. § 1983. He filed this action ¢n
19 || January 5, 2017. ECF No. 1. On April 26, 2018 cinert determined that plaintiff’'s complaint
20 | alleged potentially cognizable excessive foranes against defendarf®sather and Romney.
21 | ECF No. 9. Defendant Romney has filed a mofar summary judgment wherein he argues that
22 | plaintiff failed to exhaust administrative remedrdgh respect to the claim against him. ECF No.
23 | 20.
24 After review of the pleadings and, for thasens discussed below, the court concludep
25 | that plaintiff failed to administratively exhaust his claim against Romney.
26 || /I
27 | 1
28 || /I

1

Dockets.Justia.com


https://dockets.justia.com/docket/california/caedce/2:2017cv00023/308586/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2017cv00023/308586/28/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Legal Standards

A. SummaryJudgment

Summary judgment is appropriate when theréo genuine disputas to any material
fact and the movant entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a). Summary
judgment avoids unnecessary trials in cases iolwime parties do not dispute the facts relevg
to the determination of the issues in the cas@ which there is insufficient evidence for a jury
to determine those facts in favor of the nonmov&@rawford-El v. Britton 523 U.S. 574, 600
(1998);Anderson v. Liberty Lobby, In&77 U.S. 242, 247-50 (1988 w. Motorcycle Ass’n v.
U.S. Dep’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994t bottom, a summary judgment
motion asks whether the evidence presents agirffidisagreement to require submission to
jury.

The principal purpose of Rule 56 is to iselaind dispose of factually unsupported clai
or defensesCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). Thus, the rule functions
“pierce the pleadings and to assess the proofder to see whether there is a genuine need
trial.”” MatsushitaElec. Indus. v. Zenith Radio Cor@.75 U.S. 574, 587 (1986) (quoting Fed.
Civ. P. 56(e) advisory committee’s note on 18@3ndments). Procedurally, under summary
judgment practice, the moving pafligars the initial rggnsibility of preseting the basis for its
motion and identifying those portions of the retdogether with affidats, if any, that it
believes demonstrate the absence @ér@uine issue of material fadCelotex 477 U.S. at 323;
Devereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir. 2001) (emda If the moving party meets
its burden with a properly supported motion, Itiieden then shifts to the opposing party to
present specific facts that show there isugee issue for trial. Fed. R. Civ. P. 56(&derson,
477 U.S. at 248Auvil v. CBS “60 Minutes’67 F.3d 816, 819 (9th Cir. 1995).

A clear focus on where the burden of proof liescathe factual issue in question is cru¢

to summary judgment procedures. Depending oichwparty bears that burden, the party see
summary judgment does not necessarily needibanit any evidence of its own. When the
opposing party would have the burden of prooaathspositive issue at trial, the moving party

need not produce evidence whiokgates the opponent’s clairSee, e.g., Lujan v. National
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Wildlife Fed’'n 497 U.S. 871, 885 (1990). Rather, the mgyparty need only point to matters
which demonstrate the absence geauine material factual issu8ee Celotex477 U.S. at 323
24 (“[W]here the nonmoving party will bear the burdgrproof at trial on a dispositive issue, 3
summary judgment motion may properly bedaan reliance solely on the ‘pleadings,
depositions, answers to interrogaes, and admissions on file.”Summary judgment should Qe
entered, after adequate time for discovery ammhupotion, against a party who fails to make a
showing sufficient to establish the existence oélment essential to that party’s case, and on
which that party will bear the burden of proof at tri8ke idat 322. In such a circumstance,

summary judgment must be grantésh long as whatever is befaitee district court demonstrat

D
(2]

that the standard for entry of summary judgmastset forth in Rule 56(c), is satisfiedd. at
323.

To defeat summary judgment the opposing pamingt establish a genuine dispute as tg a
material issue of fact. This eflsatwo requirements. First, thespiute must be over a fact(s) that
is material, i.e., one that makes #eatence in the outcome of the cagederson477 U.S. at

248 (“Only disputes over factsahmight affect the outcome tife suit under the governing law

will properly preclude the entry of summary judgm8ntWhether a factual dispute is material is
determined by the substantive law bqgble for the claim in questiond. If the opposing party
is unable to produce evidence sufficient to estalalistguired element of its claim that party fails
in opposing summary judgment.A] complete failure of proofoncerning an essential element
of the nonmoving party’s casecessarily renders allrar facts immaterial.'Celotex 477 U.S.
at 322.

Second, the dispute must be genuine. Inrdeteng whether a factual dispute is genuine

the court must again focus on which party beéhe burden of proof ahe factual issue in

guestion. Where the party opposingnsnary judgment would bear therden of proof at trial o

-

the factual issue in dispute attparty must produce evidensafficient to support its factual
claim. Conclusory allegations, unsupported bigence are insufficient to defeat the motion.

Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Ratliee opposing party must, by affidayit

or as otherwise provided by Rule 56, designaseifip facts that show #re is a genuine issue
3
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for trial. Anderson477 U.S. at 24PDevereaux263 F.3d at 1076. More significantly, to
demonstrate a genuine factual dispute theemad relied on by the opposing party must be st
that a fair-minded jury “could return a vétfor [him] on the evidence presented®hderson
477 U.S. at 248, 252. Absent any such evideénere simply is no reason for trial.

The court does not determine witness ibyiitly. It believes the opposing party’s
evidence, and draws inferences nfasbrably for the opposing partysee idat 249, 255;
Matsushita 475 U.S. at 587. Inferences, howeveg, ot drawn out of “thin air,” and the
proponent must adduce evidence of a factuadipate from which to draw inference&merican
Int’'l Group, Inc. v.American Int'l Bank926 F.2d 829, 836 (9th Cir. 1991) (Kozinski, J.,
dissenting) (citingCelotex 477 U.S. at 322). If reasonable mirdsild differ on material facts &
issue, summary judgment is inappropria®e=e Warren v. City of Carlsbabl8 F.3d 439, 441 (9t
Cir. 1995). On the other hand, the opposing partystnalo more than simply show that there
some metaphysical doubt as to thaterial facts . . . . Where the record taken as a whole co
not lead a rational triesf fact to find for the nonmoving pastthere is no ‘genuine issue for
trial.”” Matsushita475 U.S. at 587 (citation omitted). tlmat case, the court must grant
summary judgment.

B. AdministrativeExhaustion

The Prison Litigation Reform Act of 1995 (leafter “PLRA”) states that “[n]o action
shall be brought with respect to prison comshs under section 1983 . . . or any other Federa
law, by a prisoner confined in any jail, pig or other correctioh&acility until such
administrative remedies as are available ahmested.” 42 U.S.C. § 1997e(a). The PLRA
applies to all suits about prison lifeprter v. Nussle534 U.S. 516, 532 (2002), but a prisoner
only required to exhaust thosenredies which are “available.See Booth v. Churngs32 U.S.
731, 736 (2001). “To be available, a remedy mustvadlable as a practicatatter; it must be
capable of use; at handAlbino v. Baca747 F.3d 1162, 1171 (9th Cir. 2014) (citiBgown v.
Valoff, 422 F.3d 926, 937 (9th Cir. 2005)) (internal quotations omitted).

Dismissal for failure to exhaust should geaiky be brought and determined by way of

motion for summary judgment under Rule 56h# Federal Rules of Civil Procedurel. at
4
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1168. Under this rubric, the defendant beaeshilrden of demonstrag that administrative
remedies were available and that thengiff did not exhaust those remedidd. at 1172. If
defendant carries this burden, th@aintiff must “come forward wh evidence showing that thefe

is something in his particular case that mémeexisting and generally available administrative

\U

remedies effectively unavailable to himld. If, however, “a failure t@xhaust is clear on the
face of the complaint, a defendant magve for dismissal under Rule 12(b)(6)d. at 1166.
Analysis

On March 4, 2016, plaintiff was involved anfight on the California State Prison —
Sacramento yard. ECF No. 1 at 6. Officespmnded to the incident by deploying pepper spray
and “OC grenades.Id. Plaintiff claims that he wasgered in pepper spray, which caused hjs
eyes to burn and his body to suffer other, unspecified wouddsAfter the fight, officers
allegedly denied plaintiff's iguests for quick decontaminatiand, instead, conducted a search
of his person.ld. at 7.

Plaintiff exhausted one grievance — logmier SAC-16-01099 - relevant to the foregoi

=)

g

incident. ECF No. 20-5 at 5. The grievancesloot specifically ientify any correctional
officers. ECF No. 20-4 at 20. Instead, Heged that he was “maced” on March 4, 2016 and

“[t]he correction officials took extrealy long to decontaminate [him].Id. Defendant Prather’

U)

involvement was identified by the first level reviewéd. at 19. By contrast, Romney’s
involvement was never mentioned during the adshiative appeals processither by plaintiff
or the reviewing officials. Thus, the sole question before the owhether plaintiff's
grievances sufficed to exhaust the excessive force claims against Romney.

The California Code of Rpilations dictates that:

The inmate or paroleshall list all saff member(s) involved and shall
describe their involvement in the igst o assist in the identification

of staff members, the inmate or parolee shall include the staff
member’s last name, first initiditle or position, if known, and the
dates of the staff memsb's involvement in th issue under appeal. If
the inmate or parolee does not have the requested identifying
information about the staff member (ke or she shall provide any
other available information thatould assist the appeals coordinator

in making a reasonable attemptitientify the staff member(s) in
guestion.
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Cal. Code Regs. tit. 15, § 3084.2(a)(3) (2016). Amlthe prison’s regulations that “define thg

U

boundaries of proper exhaustionlbnes v. Bogkb49 U.S. 199, 218 (2007). A prisoner’s failufe
to comply with grievance regulations do no¢g@ude exhaustion, howevé prison officials
decline to enforce a procedural bar argtead consider a grievance on its mefmgyes v. Smith
810 F.3d 654, 657 (9th Cir. 2016).

The court concludes that pléihhas failed to exhaust his ctag against Romney. First
the exception oReyegloes not apply here. The recqmbvides no indication that prison
officials actually considered Romney’s conduncthe March 2016 incident despite plaintiff's
failure to name him. Thus, the record cann@ipsut a claim that prison officials declined to
enforce the exhaustion requirement. Second, thetpE\plaintiff's grievance makes plain that,
to the extent he did not know Roey’s identity, he did not complyith the requirement that he

provide available information vith would assist the appealsardinator in making a reasonable

attempt to identify him. As notesliprg he simply alleged that unnamed correctional officers| had

taken too long to decontaminate him. He didproide a physical description, a rank, or anyj
other information from which a reviewing official might hadentified Romney.
The court recognizes that, Reyesthe Ninth Circuit rejectedefendants’ argument that

plaintiff's failure to name two individuals inis grievance precluded lexustion of his claims

-

against them. 810 F.3d at 658-59. The circumstandeeyiasare different from the case at b4
however. In that case, plaifithade reference to the Pdlanagement Committee and alleged
wrongdoing by its memberdd. at 659. The two unnamed indiuals were part of that

committee and thus, tiReyescourt concluded, prison officialead full notice of the contours of

his claim. Id. Nothing so specific was referenced ie tirievance relevant to this case. An

! The court recognizes that, assuming the tofigiaintiff's allegaions, he might have
had difficulty discerning specificabout the officers involveflom his observations after the
spraying due to the pepper spray in his eydaintiff's potentially inhbited vision does nothing
to mitigate the difficulty a reviewing officiakould have in identifying Romney from the
grievance, however. To fit the circumstanceReyeplaintiff’'s grievance, at a minimum,
should have included some typkindirect identifying information that would assist the
correctional officials in identifyig the correctional staff who alledjg engaged in the actions fc
which plaintiff complains.
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unadorned reference to “correctibonéficers” simply does not providée same type of indirect
identification contemplated dgeyes
Plaintiff raises a number of unconvincing arguments in his opposition. First, he arg

that prison officialglid waive the foregoing procedurakp@rement when they accepted and

processed his grievance. ECF No. 25 at 6. ddwmtention makes little sense, however, insofar

as the deficient grievance was obviously acaeptdy with respect tthose officers actually
identified by reviewers. It cannot be the cdss prison officials’ success in identifying one
relevant staff member exhaugldgintiff's claims against every other staff member he
subsequently chooses to sue.

Second, plaintiff argues that lteld the appeals interviewergmames of staff involved.
Id. at 7. Even if this is true, it does not excusefhilure to name Romnen his grievance as th
regulations required. And prisoffficials clearly did not waive thiprocedural deficiency insofs
as they did not subsequently refer to Romneyes#tond or third levels oéview. Finally, as
Romney points out, plaintiff did neiame him in his requests feecond or third level review.
ECF No. 20-4 at 8, 14.

Third, plaintiff argues that he required @tance — due to his problems with writing -
from prison officials in completing his appealdadid not receive it. ECF No. 25 at 6. This
argument is unconvincing insofar as the requirerpntiff failed to adhere to was not complé
Plaintiff — as evidenced by both the grievaheesubmitted and the filings in this case — is
capable of writing. The only itg required of him was to eih name Romney or provide

sufficient information from which reviewg officials could easonably identify hir.

2 Clearly prison officials were, despite the laifkprovided information, able to identify
defendant Prather. It makes little sense, h@newe extrapolate frorhis finding and conclude
that they should have also identified Romind@he more logical assumption is that prison
officials did their best to identify the relevastaff and could only determine that Prather was
involved.

3 Plaintiff does argue that govided sufficient information to identify Romney, name
the date of the incident. ECF No. 25 at 7.t 8is was evidently not the case insofar as priso
officials were only able to identify Prather bds®n the information he pvided. Moreover, it is
unclear that this subsection iseevapplicable insofar as plaiffitavers in his opposition that he
knewthe names of the staff members involvédl. (“Plaintiff told the appeals interviewer the
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Fourth, plaintiff argues that the grievancstgyn was effectively unavailable to hiral.
at 8. His argument is so broad and shallow thatdifficult to meaningfully consider it. He
points to the contention that each of the appealsakdiled within the CDCR has been denied
the third level of reviewld. The fact that some inmates hdaal their administrative grievanc
consistently denied — that is, considered andrated to be without merit - is insufficient to
show that the grievance system totally preetuctlief. An availale remedy requires “the
possibility of some relief for thaction complained of . . . .Booth v. Churner532 U.S. 731, 73
(2001). Here, plaintiff has failed ghow that there was no possilyilof relief. Nothing in the
record convincingly establishesathif prison officials had deteiimed that Prather (or Romney
had he been named and investigated) actedgly, relief would have been unavailable to
plaintiff.

Conclusion

For the foregoing reasons, IT IS HEREBY RECOMMENDED that:

1. Defendant Romney’s motion for summagudgment (ECF No. 20) be GRANTED;

and

2. Plaintiff's claims against him be DISMIS$&Ewithout prejudice fofailure to exhaust

administrative remedies.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 686(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

Dated: August 8, 2019. Z
7 < W—\
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

names of staff involved . . .”).
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