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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | DAVID L. MATHIS, No. 2:17-cv-00052 AC P
12 Petitioner,
13 V. ORDER
14 | J. SALAZAR, Warden,
15 Respondent.
16
17 l. Introduction
18 Petitioner is a federal prisongroceeding pro se with a petiti for writ of habeas corpug
19 | filed pursuant to 28 U.S.C. § 2241, and a requgstdoeed in forma pauperigetitioner has alsg
20 | filed a motion for preliminary injunctive relief. B#oner has consented to the jurisdiction of the
21 | undersigned United States Magistrate Judgelfmuaposes pursuant #8 U.S.C. § 636(c), and
22 | Local Rule 305(a)._See ECF No. 8.
23 For the reasons that follow, the petition is denied without leave to amend for failure|to
24 | state a cognizable claim, and petitioner’'s motiarpf@liminary injunctive relief is denied as
25 | moot.
26 . In Forma Pauperis Application
27 Examination of the in forma pauperis affidanaveals that petitiones unable to afford
28 | the costs of suit. Accordinglpgtitioner’s request for leave pooceed in forma pauperis will be
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granted._See 28 U.S.C. § 1915(a).

1l. Standard of Review

A federal prisoner challenging the manner, timeg or conditions of the execution of his

or her sentence, on federal constitutional, steyubr treaty grounds, nstibring a petition for

writ of habeas corpus under 28 U.S.C. § 2241. See Hernandez v. Campbell, 204 F.3d 86

(9th Cir. 2000) (per curiam). A district court stlaward a writ of habea®rpus or issue an order

to show cause why the writ shouldt be granted unless it cleadppears from the petition that
the applicant is nantitled to relief._See 28 U.S.C. § 2243.

V. Petitioner'sAllegations,Claims and Request Relief

Petitioner makes the following allegatiorSee ECF No. 1 at 1-3. Petitioner was
transferred to the Federal Correctionalilmsion (FCI) in Herlong on December 27, 2012. On
January 7, 2013, FCI Herlong instituted a “thaur watch program,” which requires that
selected inmates verify their location to offisi@very two hours. Othe same date, petitioner
and two other FCI Herlong inmatesre placed in the program.

From March 2013 to June 2016, petitioner sought unsuccessfully to obtain a copy ¢
program statement or underlying regulation, neitheviath was posted for inmate review, eit
at the law library or on the pog’s electronic bulletin boardn July 2016, petitioner requested
removal from the program, alleging a denial gfi@l protection. Petitioms request was denieg
at the informal “Unit Team” level, on the groutidht the team did hawauthority to grant the
requested relief. Next, the Warden informed petitioner that he “met the criteria for the
institution[’s] two-hour watch grgram,” without addressing petihier’s equal protection claim.
The next response, from thed®@nal Director, informed petiiner that “all inmates” in FCI
Herlong's general population “withéhpast history of escape or attempted escape are currel
the 2-hour watch program,” withoatldressing plairftis request for a program statement.
Finally, the National Inmate Agals Administrator denied pgtiner’'s appeal on December 6,
2016, reiterating the assessment ef Regional Director that “all innbes” with a past history of
escape or attempted escape were placed in theapnpthe Regional Direct provided petitione

with a copy of “Program Statement 5510.13, Posteture File,” explaining that program
2
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procedures are developed “logdllbut did not address petitiorie equal protection claim.
Petitioner contends that teelection of inmates for ingsion in the two-hour watch
program is arbitrary and there®violates his rights to duequmess and equal protection. He
alleges that the only official with direct accéssll inmate files aCFI Herlong is the Warden,
who opined only that petitioner met the criteria for inclusion in the program. Petitioner con
that the Regional Director’s statement that tregpam includes all inmates with a past history
escapes or attempted escapes is untrue. In gugdghbrs contention, petitioner identifies two F

Herlong inmates with escape convictions whorarein the program, and one inmate who is ir

the program who does not have adngtof escapes or attempted gsesr  Petitioner explains that

he presently “does not seek to be removethfthe two-hour watch program” but “asserts that
those who are similarly situatedauld be equally treated to imslion in the program.” ECF No
1lat4.

Petitioner argues that the failure of R@@rlong officials to post a comprehensive
statement describing the criteria for inclusion i@ pnogram is also a violation of due process
He contends that the Federal Burea®a$on’s (BOP) “Program Statement 5510.13, Posted
Picture File,” given him by the National Admiriagtor, does not identify the requirements for
inclusion in the program but states only tthe “[p]rocedures for two hour watch will be
developed and negotiated locallySee ECF No. 1 at 20 (StatemehB(k)). Petitioner seeks ar
order from this court declaring FCI Herlosgwo-hour watch program unconstitutional; or,
alternatively, an order directing the FClddeg Warden to conspicuously post a statement
describing the purpose, scope, and eligibility catéor the program, as well as the procedure
and documentation for assessing inmate alityilfor the program._See ECF No. 1.

In his motion for preliminary injunctive relief, petitioner seeks an order directing the
Herlong Warden to “return the battery-operattmtks to the Food Service Department, the
Health Services Department, a@dmmissary,” or to mvide petitioner with a watch. Petitione
also seeks an order directingpendent “to place similarly situated inmates in the prison’s 2-
watch program” and provide petitioner with¢apy of the written pragum statement for the 2-

hour watch program.”_See ECF No. 6. Petitiacc@nplains that the removal of clocks in FCI
3
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Herlong makes it difficult for petitioner and othemdarly situated inmates to timely report to
officials. When petitioner complained to ofeds about the absence of clocks, he was told to

purchase a watch which he asserts, withporting documentation, would cost him $50.70.

Petitioner contends that the mmisshould cover the costs for maintag security at FCI Herlong.

Petitioner relies on the elements for granfingliminary injunctive relief set forth in

Winter v. Natural Resources Defense Council,, 1865 U.S. 7, 20 (2008), to assert that he is

likely to proceed on the merits of his habeas petitianis likely to suffer irreparable harm in th
absence of injunctive relief in the formdiSciplinary action for failing to timely report to
officials; the balance of equities tips intpiener’s favor because the prison would incur no
hardship by installing clocks and posting a fubgram statement; and compliance with these
putative constitutional standards is in the public interest.
Petitioner avers that he exhausted his adtiative remedies. See 28 C.F.R. § 542.1(
seq. (Bureau of Prisons Administrative Reip@rogram). Section 2241 does not expressly
require petitioners to exhaustranhistrative remedies beforéiig a petition. Nevertheless, the

Ninth Circuit Court of Appeals requires exhaas “as a prudential matter.” Castro—Cortez v.

INS, 239 F.3d 1037, 1047 (9th Cir. 2001), abrodate other grounds by Fernandez-Vargas Vi

Gonzales, 548 U.S. 30 (2006).

V. The Petition

Notwithstanding petitioner’s request to pmsofficials to be removed from the watch
program, petitioner concedes here that his past conduct renders him an escape risk and,
basis, states that his inclusimonthe program is appropriate. Wever, petitioner contends that
the failure of prison officials to disclose apdst the pertinent critexifor program inclusion
constitutes a denial of due procegetitioner further contends th&h the extent inclusion in the
program is based on an inmate’s past escempts or risk of future escape attempts,
application of this criteria is inconsistengnstituting a denial of due process and equal
protection.
1
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A. DueProcess
State prisoners have no federally-protediteerty or due procss interest in their

classification status. See Hernandezohn¥ton, 833 F.2d 1316, 1318 (9th Cir. 1987). “The

same is true of prisoner classdtion . . . in the federal syster@ongress has given federal pris
officials full discretion to control thes@nditions of confinement, 18 U.S.C. § 4081, and

petitioner has no legitimate statutory or cansibnal entitlement suitient to invoke due

process.”_Moody v. Daggett, 429 U.S. 78, 88 n.9 (19B&ction 4081 directs prisons to class
federal prisoners “according to the nature of the offenses committed, the character and m¢
condition of the prisoners, and such other facts should be considered in providing an
individualized system of disdipe, care, and treatment[.]” “[I]t is well settled that prison
officials must have broad discretion, free from judicial intetem in classifying prisoners in

terms of their custodial status.” Kord v. Maggio, 910 F.2d 1248, 1250 (5th Cir.1990)

(citations and internal quotation marks omitted).

The BOP’s “Program Statement 5510.13, PoBteture File” accords prison officials
wide discretion based on multiple factors in dewy whether to post pictures of inmates who
escape risks, present a threastaff or institution security, or arotherwise potentig disruptive.

See ECF No. 1 at 18. See e.g. UnitedeStat Lecroy, 2012 WL 1114238, at *19, 2012 U.S.

Dist. LEXIS 47030, at *57 (N.D. Ga. 2012), afsdb nom Lecroy v. United States, 739 F.3d

1297 (11th Cir. 2014), cert. dediel35 S. Ct. 1528 (2015) (“Inmates who are identified as
escape risks receive spddi@atment in the BOP. They areluded in a program called Poste
Pictures, which alerts staff meens about inmates who require extra attention apdrsision.”).
The authority delegated to each prison to “liycdevelop” its own wath program procedures ig
consistent with this discretion, and the disoreaccorded generally to prison officials to
determine each prisoner’s classifioa, housing and other custody matters.

Courts previously taskaslith addressing a due process challenge to BOP’s two-hour|

watch program have found the challenge nonaapie. _See e.g. Hayat v. Garber, 2013 WL

5913790, at *1, 2013 U.S. Dist. LEXIS 156959, at3*{P. Ariz. Nov. 1, 2013) (petitioner’s

claims, including a challenge hos inclusion in a “restricte 2 hour watch program,” do not
5
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implicate due process rights or otherwisdesta cognizable habeas claim); Barrenechea v.

McGrew, 2013 WL 5933992, at *4-5, 2013 U.SsDLEXIS 159244 (C.D. Cal. Oct. 31, 2013
(petitioner’s challenge to his “red card” classifiion, which rendered him subject to “a two-hg
watch security monitoring procedure,” failemistate a cognizablebeas claim because
“Congress has given the BOP brahisicretion on determinationsvolving security classificatior
and placement of inmates” (citing 18 U.S88.3621(b), 4081), and “federal courts lack
jurisdiction to review claims of BOP error in making indivilmed determinations under 8§ 362

(citing Reeb v. Thomas, 636 F.3d 1224, 1228 (9th Cir. 2011)); Mdrtmé&lorrow, 2010 WL

5508637, at *3-42010 U.S. Dist. LEXIS 138698, at *11-5 (N.D. Fla. Nov. 12, 2010) (collect

cases) (petitioner’s allegedly wgorted assignment to a wafmogram failed to state a due

process claim because petitioner “failed to estalthiahhe has a liberty interest in freedom from

being on a two-hour watch”), report aretommendation adopted, 2011 WL 31115, 2011 U.S
Dist. LEXIS 763 (N.D. Fla. Jan. 5, 2011).

These cases are correctly decided, aads#me result is compelled here. The
undersigned finds that petitioner’s challengéiplacement in FGHlerlong’s two-hour watch
program fails to state a cognizalolee process claim, because deeision to classify a prisoner
as an enhanced security risk, precipitaddditional precautions and inmate reporting
requirements, is within the sound discretion ofquisfficials. The failure of prison officials to
post and notify inmates of theigon’s “locally developed andegotiated” program requirement
also fails to state a due process claim. Muwveg, as a practical matiehe posting of such
requirements would be futile because their implementation remains discretionary. See e.¢

Gutierrez-Chavez v. I.N.S., 298 F.3d 824, 827 (9th Z02), amended on denial of rehearing

337 F.3d 1023 (9th Cir. 2003) (Section 2241 is nailalle “to challeng@urely discretionary
(yet arguably unwise) decisions made by the etvezlbbranch that do not involve violations of
the Constitution or federal law.”).

B. EqualProtection

Petitioner’s equal protection challenge to his placement in the watch program also

merit. “The equal protection clause forbide #stablishment of laws which arbitrarily and
6
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unreasonably create dissimilar classificationsidividuals when, looking tthe purpose of thos
laws, such individuals are similg situated. It also forbidgnequal enforcement of valid laws,

where such unequal enforcement is the produirhpfoper motive.”_Williams v. Field, 416 F.2

483, 486 (9th Cir. 1969) (citing ¥k Wo v. Hopkins, 118 U.S. 35@886)). “[A] classification

neither involving fundamentalghts nor proceeding along suspkegs is accorded a strong
presumption of validity. Such a classificatiomoat run afoul of the Equ&rotection Clause if

there is a rational relationship betweendrgparity of treatment and some legitimate

governmental purpose.” Heller v. Doe by Doe, 808. 312, 319-20 (1993) (citations omitted).

In the instant case, the categories dbed by petitioner do not implicate suspect
classifications or fundamentaghits, and are therefore subjechtomore than rational basis
scrutiny. Moreover, the essence of petitionegsag protection challenge ikat assignment to
the two-hour watch program does not conforrthe category identified by the BOP Regional
Director, which includes “all inmates with the phgtory of escape or attgted escape;” it is
the alleged failure of prison offigis to adhere to this classiftaan that petitioner challenges, ng
the classification itself. Nevertless, regardless of the criteapplied by FCI Herlong officials

to assign prisoners to the subject program, Hjeas claim cannot be sustained based solely

—

upon the BOP’s purported violation of its owrmgram statement because noncompliance with a

BOP program statement is not a violation of fetiena. Program statements are ‘internal age
guidelines [that] may be altered by the [BOP] at vahid that are not ‘subject to the rigors of t
Administrative Procedure Acincluding public notice and coment.” Reeb, 636 F.3d at 1227
(quoting_Jacks v. Crabtree, 114 F.3d 983, 985 n.1(BtHL997)). Accordingly, the undersigne

finds that petitioner has failed to artiate a cognizable equal protection claim.
C. Conclusion
For the foregoing reasons, this court findst thhe instant § 2241 petition fails to state g
cognizable claim, and that the deficiencieshaf petition cannot be cured by amendment.
Accordingly, the petition will be denied without leave to amend.
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VI. Motion for Preliminary Injunctive Relief

The denial of the instant petition rendersitgmer unable to succeed on the merits of K
claims and therefore on his motion for preliminanjunctive relief. _See Winter, 555 U.S. at 2(
(party seeking preliminary injunction must establisiter alia, that he is likely to succeed on tf
merits of his claims). More broadly, a distracturt may not issue pielinary injunctive relief

without primary jurisdiction over the underlying cauwdeaction. _Sires v. State of Washington,

314 F.2d 883, 884 (9th Cir. 1963) (affirming distgourt’s denial of petitioner’s motion for
preliminary injunctive relieffiled separately from his p&on under 28 U.S.C. § 2241).
Accordingly, petitioner’s motion for prelimingiinjunctive relief will be denied as moot.
VIl.  Conclusion
For the reasons set forth abpi’E IS HEREBY ORDERED that:
1. Petitioner’'s motion to proceed in forma pauperis, ECF No. 5, is granted.
2. Petitioner’s petition fowrit of habeas corpus pursudnt28 U.S.C. § 2241, ECF No.
1, is denied without leave tomend, on the ground that it fatlb state a cognizable claim.
3. Petitioner’'s motion for preliminary injutiee relief, ECF No. 6, is denied as moot.
4. The Clerk of Court is directed to close this case.
DATED: March 24, 2017 : ~
m’z———m
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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