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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | PATRICK D. KELLEY, JR., No. 2:17-cv-0111 ACP
12 Petitioner,
13 V. ORDER
14 | CDCR CSP/SAC, et al.,
15 Respondent.
16
17 Petitioner, a state prisoner peasding pro se, has filed a g for writ of habeas corpus
18 | pursuantto 28 U.S.C. § 2254. Petitioalso seeks appointment of counsel.
19 Although petitioner has filed apy of his prison trust accoustatement (ECF No. 8), he
20 | has failed to file an application to proceed imia pauperis, despite being ordered to do so prior
21 | to the transfer of his petition to this distr{@8CF No. 10). Accordingly, petitioner will be
22 | required to complete and return an applaatio proceed in forma pauperis or pay the $5.00
23 | filing fee.
24 In addition to requiring petitioner to submit application to proceed in forma pauperis|or
25 | to pay the filing fee, the court will dismiss thedipen with leave to amed. Petitioner challenggs
26 | arules violation report that he was issued. BOF1. However, while # petition indicates that
27 | he is serving a determinate sentence, it is not @lem the petition that he lost any time credits
28 | orthat he exhausted his state ¢coamedies._ld. In fact, it apprs that at the time of filing the
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petition, petitioner had yet to hagehearing on rules violation repotd. at 7. In amending the

petition, petitioner must include information rediag the exhaustion of his state court remedies

and whether he lost time credits. Petitioner \d@sedl that in order for the court to have habea
jurisdiction over his claim, success on the petition must necessarily result in petitioner’s sg

release._Nettles v. Grounds, 830 F.3d 922, 934-35 (9th Cir. 2016) (en banc).

Finally, with respect to petitioner’s request émunsel, there currently exists no absolute

right to appointment of counsel in habeas pestings._Nevius v. Sumner, 105 F.3d 453, 460

Cir. 1996). However, 18 U.S.C. § 3006A authes the appointment of counsel for financially
eligible petitioners at any stage of the case “if the interests of justice so require.” Petitione
request will be denied at this time becausbédenot yet established financial eligibility and
because the petition is being dismissed withdedavamend, the court is unable to determine
whether petitioner has any claimsch that the interests of justice would require appointment
counsel.

Accordingly, IT IS HEREBY ORDERED that:

1. Petitioner’s application fawvrit of habeas corpus is dismissed with leave to amend
within thirty days of service of this order. Any amended petition must bear the case numb
assigned to this action atfitk title “Amended Petition.”

2. Within thirty days of service of this order, petitioner must submit an application ir
support of his request to proceed in forma pasparihe appropriate filing fee. Petitioner’s
failure to comply with this order will result in dismissal of this action.

3. Petitioner’'s motion for appointmeoit counsel (ECF No. 14) is denied.

4. The Clerk of the Court is directed tondepetitioner the court’s fa for application for
writ of habeas corpus and a copy of théoirma pauperis form used by this district.

DATED: June 21, 2017 : ~
Mn—-—— &[ﬂﬂh—(—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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