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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RYAN BIGOSKI ODOM, No. 2:17-cv-0233 JAM AC P

Petitioner,

V. FINDINGS AND RECOMMENDATIONS

D.G. ADAMS, Warden,

Respondent.

Petitioner is a state prisong@roceeding pro se with an apaltion for a writ of habeas
corpus pursuant to 28 U.S.C. § 2254. The action proceeds on the first amended petition f
January 2, 2019which challenges petitioner’s 2018rwiction for torture and first-degree
murder, with special circumstances of kidnappartp intent to kill and intentional murder
involving the infliction oftorture. ECF No. 25-1 at 1; ECF No. 27-1 at 9.

|. Factual and Procedural Background

A. Direct Review

Petitioner appealed heonviction to the California @urt of Appeal, First Appellate

1 Because petitioner is a prisomeoceeding pro se, she is ewiitlto the benefit of the prison
mailbox rule. _See Houston v. Lack, 487 U.S. 2B#3) (establishing rule d@th a prisoner’s cour
document is deemed filed on the date the prisdakvered the document to prison officials fol
mailing). However, the first amended petition wasdueted, so the court must rely on the dat
the petition was received by the Clerk of the Court.

1

c. 32

led or

11%

Dockets.Justia

.com


https://dockets.justia.com/docket/california/caedce/2:2017cv00233/310358/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2017cv00233/310358/32/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

District raising five grounds faelief. ECF No. 25-ht 16-122. The Court of Appeal modified

the judgment to add one additional day of custoaylit—thereby granting the relief requested i

the fifth claim—and otherwise affirmed the judgnt as modified on January 26, 2016. ECF
27-1 at 2-25. Petitioner thenqmeeded to file a petition forview in the California Supreme
Court, which contained only two dfe five original claims. EENo. 27-1 at 27-51. Review w
subsequently denied on April 20, 2016. ECF. Ri-1 at 81. Petitiomalid not petition the
United States Supreme Court tmartiorari. ECF No. 25-1 at 3.

B. State Habeas Petition

While her direct appeal was pending, petitir filed two pro se petitions for writ of
habeas corpus in the Solano County Superior Court. ECF Ntt.135 One petition was denie
on August 25, 2014, while the other wienied on November 19, 2014. Id.

Petitioner’s next pro se stahabeas petition was filedtivthe Solano County Superior
Court on December 15, 202 7ECF No. 27-1 at 83. The p@tn was denied on February 7,
2018. Id. at 83-88.

Petitioner proceeded to file a pro se petifionwrit of habeas corpus in the Court of
Appeal, First Appellate Distet (id. at 90-258), which was died on May 10, 2018 (id. at 260).

Petitioner then filed a pro se petition for wofthabeas corpus in the California Suprem
Court, which was denied without commemt November 2, 2018. ECF No. 25 at 2.

C. Federal Habeas Petition

On January 26, 2017, Petitioner filed her origimatbeas application in this court raising
four grounds for relief. ECF No. 1. Befamay briefing on the claims took place, Petitioner
moved for and was granted a stay under Kelly v. Small, 315 F.3d 1063 (9th Cir. 2003), in

exhaust additional claims. ECF Nos. 13, 15teAthe stay was lifty Petitioner filed an

e

prder t

amended petition on January 2, 2019. ECF No. 25. As originally filed, the amended petition

merely supplemented the origingtition, rather than standing on its own. However, due to

2 Neither party has provided a copy of thétjmn, and respondent instead relies on the
information contained in the superior coudisler denying the petiticior the filing date.
However, petitioner has affirmed that the datespeditions were filedrad denied, as identified
by respondent, appear accurate. ECF No. 29 at 1.
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length of both petitions, the coutid not require Petitiomeo file a singleamended petition that
contained all of her claims. Instead, the Clerkhef Court was directed to attach the original
petition to the first amended p@in. ECF No. 26. As a resuthe amended petition contained

seven claims for relief—the four claims contained in the original petition, plus three additio

nal

claims. ECF No. 25. Thus, Claims One through Four of the original petition make up Claims

One through Four of the first amended petiiB€F No. 25-1), while the new claims added by
the supplemental petition will heréaif be referred to as Claims Five, Six, and Seven (ECF N
25).

After being ordered to respond to the amended petition as construed by the court (f
No. 26), respondent filed a motion to dismiss anguhat Claims Two and Four are unexhaus

while Claims Five through Seven are procedyra¢faulted because they were denied as

untimely in state court. ECF No. 27. Petiter opposes the motion. ECF No. 29. In his reply,

respondent concedes that Clainge through Seven were not dedias untimely in state court
and offers alternate grounftsr dismissing the claim5.ECF No. 30. Petitioner filed a sur-repl
addressing the new arguments. ECF No. 31.

[I. Motion to Dismiss

Respondent has moved to dismiss Claims Two and Four as unexhausted, Claims H
Six as procedurally barred as successive,Ganin Seven as untimely. ECF Nos. 27, 30.

A. Exhaustion

The exhaustion of state court remedies iseaquuisite to the gréing of a petition for
writ of habeas corpus unless “there is an abs®f available Staworrective process” or
circumstances make the process ineffectiverttect a petitioner’sghts. 28 U.S.C.
§ 2254(b)(1). If exhaustion is to be waived, itshie waived explicitly by respondent’s couns

28 U.S.C. § 2254(b)(3).A waiver of exhaustion, thus, magt be implied or inferred. This

3 Rather than reviewing thectual state court order, psdent relied on the information
provided on the California Court éfppeal’s online docket. ECF No. 30 at 3. However, the
docket entry incorrectly reflectatlat the petition had been dismissed as untimely, leading tc
respondent’s faulty argument._Id.
4 A petition may be denied on the merits withexhaustion of state cduemedies. 28 U.S.C.
§ 2254(b)(2).
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requirement “gives states ‘thedt opportunity to adess and correct allegetlations of state

prisoner’s federal rights.”Wooten v. Kirkland, 540 F.3d 1019, 1023 (9th Cir. 2008) (quoting

Coleman v. Thompson, 501 U.S. 722, 731 (1991))rdier “[tjo exhaust a constitutional claim

the claim must be ‘fairly present[ed]’ in statauicioto provide the statsourts an opportunity to

act on them.”_Dickens v. Ryan, 740 F.3d 1302, 1318 (9th Cir. 2014) (quoting Duncan v. Henry,

513 U.S. 364, 365 (1995) (per curiam) (second diteran original). Exhaustion also requires

that federal claims are presented to “eappropriate state court,” Wooten, 540 F.3d at 1025

(citing Baldwin v. Reese, 541 U.S. 27, 29 (2004¢luding discretionary review by the state’s

highest court, O’'Sullivan v. Backel, 526 U.S. 838, 845, 848 (1999).

Respondent asserts that Claifivgo and Four have not beerhausted because they hayve

never been presented to the California SupremetC ECF No. 27 at 2-4; ECF No. 30 at 2-3.
Petitioner argues that Claims ®wand Four are exhausted becathsy were advanced by her
appellate attorney and it is not her fault if he dot present them to the state supreme court.

No. 29 at 1-2; ECF No. 31 at 1-2. She arguasshe should not be prejudiced by counsel’s

failure, and that her petition should be construeerélly because she is a pro se prisoner. EC

No. 29 at 2; ECF No. 31 at 2. Petitioner furthentends that, if the court finds that the claims
are unexhausted, there was both “good cause and patjiadice” due to ineffective assistance
appellate counsel that should excuse the def&@f No. 29 at 2; ECF No. 31 at 2-3. She als
argues that because there was no interveningt)States Supreme Court decision specifical
addressing her claims after the denial of her petition by the court of appeging the claims tg
the California Supreme Court would have baéie because they would have simply been
denied. Id. at 3.

When petitioner appealed her conviction to st District Court of Appeal, her appea
contained five claims for radf. ECF No. 25-1 at 16-122. These same grounds for relief ma
Claims One through Four of the federal hal@tgion because petitioner simply attached her

direct appeal to her federal applicatiomd. Claim One argues that there was insufficient

5 Although the federal petition included théHiclaim that petitioner was entitled to an
(continued)
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evidence of intent to kill ospecific intent to inflict extremand prolonged pain to support the
torture conviction and the findingf the torture special circunasice. _Id. at 40-57, 77-85, 106-13,
119-21. Claims Two and Three both allege instameti error on the part dfie trial court: Claim
Two argues instructional error in regardhe kidnapping special circumstance, while Claim
Three argues instructionatror in regard to therture special circumstance. Id. at 57-67, 85-p7,
113-18. Finally, Claim Four argu#sat if any instrutonal error was deemed forfeited, that it
was due to trial counsel’s ineffiae assistance. Id. at 67-72.

The petition for review to the CaliforniauBreme Court sought review of only Claims
One and Three from the app@aECF No. 27-1 at 32-51. Tipetition for review therefore
exhausted only Claims One and Three of the féget#ion. It furtherappears that petitioner’s
state habeas petition contained only Claims F8ie, and Seven of her first amended petition.
Because Claims Two and Four were presentéldetgtate supreme court neither in the petition
for direct review nor in the state heds petition, those claims are unexhausted.

Petitioner’'s argument that, detspthe lack of elkaustion, the claims should be allowed

because she can show cause and prejudice due iteeffective assistance of her appellate

counsel appears to be a claim for anticipatoocedural default. ECF No. 29 at 2; ECF No. 3L

at 2-3. Procedural default occurs when aestadgement “rests on independent and adequate
state procedural grounds.” Coleman, 501 U.338at(citations omitted). Thus, a federal court
may not “review a question of federal law decitbgdca state court if théecision of that court

rests on a state law ground thaindependent of the federal qties and adequate to support the

judgement.”_Id. at 729 (citations omitted).at&t procedural defaudliso occurs “if state

additional day of actual credits (ECF No. 25-72i73), the issue is mobecause the state couft
has already granted the regtexl relief (id. at 147).

® Claim One of the state court appeal was @it two claims for relief in the petition for
review.

" Neither respondent nor petitier has provided Petitioner’s I@arnia Supreme Court petition
for writ of habeas corpus. However, respondes provided a copy of the petition for writ of
habeas corpus filed in the Calihia Court of Appeal, First Aptlate District (ECF No. 27-1 at
90-258), which, minus the state habeas form,astidal to Claims FiveSix, and Seven of the
first amended petition (ECF No. 25). Petiticeepposition and sur-replarther confirm that
she did not pursue the claims frdver direct appeal in stateurt on her own because she had
relied upon her attorney to do so. ERN&. 29 at 1-2; ECF No. 31 at 1-3.
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procedural rules would now bar the petitioner franmging the claim in stte court.” _Dickens,

740 F.3d at 1317 (citing Beaty v. Stewart, $03d 975, 987 (9th Cir. 2002)); see also

O’Sullivan, 526 U.S. at 848 (holding that petitionddgure to file claims in state supreme cou
resulted in procedural default becatise claims were now time-barred).
Even if the court assumes that Claifivéo and Four would now be procedurally

defaulted, petitioner cannot showusa to overcome the bar. Petiter argues that the ineffecti

It

Ve

assistance of her appellate counsel provides the necessary cause to overcome procedural defal

ECF No. 29 at 2; ECF No. 31 at 2-3. HoweV#a] claim of ineffective assistance’ . . .

generally must ‘be presented t@ tstate courts as an independent claim before it may be us

establish cause for a procedural default.” Edwards v. Carpenter, 529 U.S. 446, 452 (2000)

(quoting_Murray v. Carrier, 477 U.S. 478, 489 (1986)here is no evidae that Petitioner has

done so.
While petitioner has raised a claim of inetiee assistance of appellate counsel in Cla

Seven of the amended petition, and the courtnassuhat claim was presented to the Californ

Supreme Court, it does not allege that counsal ineffective for failing to exhaust Claims Twg

and Four. Instead, Claim Sevasserts that appellate coungedvided ineffective assistance
because he (1) did not raise amlaif ineffective assistance ofal counsel based on a failure t
investigate, (2) did not present newly dabie evidence about the competence of the
prosecution’s expert pathologist, and (3) failed to file a regoesubmit a supplemental brief
arguing a new rule of law regarding the felonyrder aider and abettspecial circumstance.
ECF No. 25 at 147-52. There is malication that petitioner raiseshy other claims of appellatg
ineffective assistance in the I@arnia Supreme Court. Accoigly, she may not rely on such
ineffectiveness to overcome the proceddefault of Claims Two and Four.

Petitioner lastly argues that, because theas no intervening decision by the United

States Supreme Court, presenting the claims to the California Supreme Court would have

2d to

m

a

been

futile because it would have just denied her claims for the same reason as the court of appeal.

ECF No. 31 at 3 (citing Lynce v. Mathis, 5199J433, 436 n.4 (1997)). In Lynce, the United

States Supreme Court noted in dicta that egtian would have been futile because the state
6
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supreme court had already decided the discsste petitioner was presenting, and there was
indication that the state coust®uld have decided petitionercase any differently. Lynce, 519
U.S. at 436 n.4. Petitioner’s conclusory assettimat filing a petition with the California
Supreme Court would have been futile is not sidfit to demonstrate that she falls within the
exception to exhaustion referenced in the Lyioognote. The U.S. Supreme Court has never
created a general exception to éxhaustion requirement for claimslikely to succeed in light
of precedent. Such an exception would almost wholly swallow the rule.

Petitioner requests that in the eventcbart find Claims Two and Four to be
unexhausted, she be granted a stay to enable retuta to state court to exhaust the claims.
ECF No. 31 at 3. This request will be deni€ktitioner has already been granted one stay tg
exhaust claims and has not demonstrated gaasked®a support a second stay of this case.

B. Statute of Limitations

Respondent argues thalaim Seven of the first amended petition is untimely and doe
not relate back to the originehbeas petition, and thissbarred by the statute of limitations.
ECF No. 30 at 5-6. While Respondent has not raised this argunmerthadifth and sixth

claims, it is equally applicable. Day v. Monough, 547 U.S. 198, 209 (2006) (“[D]istrict cour

are permitted, but not obliged, to considieig sponte, the timeliness of aate prisoner’s habeas
petition.”). Petitioner argues th&laim Seven is not untimely because the statute of limitatio
did not expire until October 19, 2017, and sived for and was granted a stay of the
proceedings prior to thafate. ECF No. 31 at 5-6.

Section 2244(d)(1) of Title 28 of the United States Code contains a one-year statutg
limitations for filing a habeas petition in federaluct. This statute of limitations applies to
habeas petitions filed after April 24, 1996, whiea Antiterrorism and Effective Death Penalty
Act (AEDPA) went into effect._Cassett v.eS8tart, 406 F.3d 614, 624 (9th Cir. 2005) (citation

omitted). The one-year period commences fromafrseveral alternative triggering dates. 28
U.S.C. § 2244(d)(1). In this case, the applieaate is that “on which the judgement became
final by the conclusion of directvew or the expiration of the time for seeking such review.”

U.S.C. § 2244(d)(1)(A).

no
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In the present case, the California SupremerfGiesued its rulingn Petitioner’s petition
for review on April 20, 2016. ECF 27-1 at 81. Thus, the judgement became final on July ]
2016, at the expiration of the nigeday period to seek certiorammediately following the

decision of the state’s highest court.aZV. United States, 537 U.S. 522, 528 n.3 (2003)

(citations omitted); Bowen v. Roe, 188 F.3d 1157, 1159 (9th Cir. 1999). The AEDPA'’s onq

clock began on July 20, 2016. Patterson v. Stew&fd F.3d 1243, 1247 (9th Cir. 2001) (the 0
order or judgment becomes flna excluded and time beginston the day after the judgment
becomes final (citing Fed. R. Civ. P. 6(a)fjbsent tolling, Petitioner had until July 19, 2017, 1
file a timely federal habeas corpus petition, and Petitioner “bears thenbofrgroving that the

statute of limitation was tolled.”_Banjo v. Ays, 614 F.3d 964, 967 (9th Cir. 2010) (citing Sm

v. Duncan, 297 F.3d 809, 814 (9th Cir. 2002)).
i. Kelly Stay

On November 2, 2017, Petitioner was grantsthg and abeyance pursuant to Kelly v.
Small, 315 F.3d 1063 (9th Cir. 2002), in orderter to pursue additional, then unexhausted
claims in state court before adding them tofederal habeas petition. ECF No. 15. Petitione
filed an amended petition adding the newly exdtad claims (Claims Five, Six, and Seven) or]
January 2, 2019. ECF No. 25.

Under Kelly, the court may stay a pediticontaining only exhested claims while
allowing the petitioner to proceed to state tdorexhaust additional claims. King v. Ryan, 56
F.3d 1133, 1135 (9th Cir. 2009) (citing Kelly, 3E3d at 1070-71). However, “[a] petitioner
seeking to use the Kelly procedure will be ablantend [her] unexhausted claims back into I
federal petition once [s]he has exhausted tbeiyif those claims are determined to be timely
Id. at 1140-41 (emphasis added). Thus, “théyiq@ocedure . . . does nothing to protect a
petitioner’s unexhausted claims from untimelinestheninterim.” _Id. at 1141. Furthermore, “g
properly filed federal habeas petition does nbthe limitation period” for claims not containec
within that petition._Duncan v. Walker, 533 U.S. 167, 172 (2001). AccokdiRegtitioner’s stay
i
i
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and abeyance pursuant to Kelly did not toll ttstge of limitations and ptect Claims Five, Six
and Seven from untimeline8s.

ii.  Statutory Tolling

The statute of limitations may be tolled dwgithe time “a properly filed application for
State post-conviction orlo¢r collateral review withespect to the pertinent judgement or clain
pending.” 28 U.S.C. § 2244(d)(2Y.he pendency of a federal habepetition does not statutori
toll the limitations period. Duncan, 533 U.S18t1-82. Neither is thstatute of limitations
“tolled from the time when a direct state apdaatomes final to the time when the first state
habeas petition is filed because there is notlpagding’ during that interval.”_Cross v. Sisto,
676 F.3d 1172, 1179 (9th Cir. 2012) (citation omitted).

Petitioner’s first two state hahs petitions were filed anlnied before her conviction
became final—one on August 25, 2014, and therodn November 19, 2014. ECF No. 25 at

Neither of these can act to toll the statute of limitations. Waldrip v. Hall, 548 F.3d 729, 73"

Cir. 2008) (petition denied before statutdiofitations began to run “had no effect on the

timeliness of the ultimate federal filing”); sakso Pough v. Marshall, 470 F. App’x 567, 568 (

Cir. 2012) (petition filed before limitations period began did not toll statute of limitations be

petition was not pending during tintiee statute of limitations waanning). Petitioner’s third

state habeas petition waked in the Solano County Superior Court on December 15, 2017—

nearly five months after theagtite of limitations had expiréd ECF No. 27-1 at 83. Since statg

habeas petitions filed after the one-year stattitenitations has expiredo not revive the statuts

8 The court notes that petitianeriginally requested a stay wdRhines v. Weber, 544 U.S. 26

(2005). ECF No. 10. Under Rhines, a petitiamaly stay a mixed petition (one containing bot

exhausted and unexhausted claims), and thgnedserve the federal filing date for any
unexhausted claims contained in the patiti Mena v. Long, 813 F.3d 907, 910 (9th Cir. 2016
(citing Rhines, 544 U.S. at 275-77). Because peii represented that the original petition w
fully exhausted, the motion for_.a Rhines steas denied without pjudice. ECF No. 11.
Although she was given an opportunity to file amended petition containing her unexhauste
claims and then move for a stay under Rhipestioner opted to seek a stay under Kelly. EC
No. 13.

9 Although petitioner argues that the statutéiroftations did not gpire until October 19, 2017,
she does not explain how she caltedbthis date. ECF No. 31 at B.appears that she may ha
added an additional ninety days to the actua of her limitations period, which was July 19,
2017.
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of limitations and have no tolling effect, Ferguson v. Palmateer, 321 F.3d 820, 823 (9th Cir.

2003), neither the December 2017 petition, nor anyestlbsequently filed paons acted to tol
the statute of limitations.

For the reasons explained above, neithetipeér’'s state nor federal habeas petitions
entitle her to statutoriplling. Claims Five, Six, and Seveamain untimely unless petitioner is
entitled to equitable tolling.

ili. Equitable Tolling

As “the AEDPA statute of limitations defense. .is not jurisdictiong’ it is subject to

equitable tolling._Holland \Elorida, 560 U.S. 631, 645-46 (201@)tations and internal

guotation marks omitted). In order to receaepiitable tolling under AEDPA, a litigant must

establish “(1) that [s]he has been pursuing [hgtts diligently, and (2) that some extraordinaf

circumstance stood in [her] way.” PacédiGuglielmo, 544 U.S. 408, 418 (2005) (citation

omitted).

Petitioner has not shown that she is eligibleequitable tollig because she has not
demonstrated any “extraordinary circumstanceat gnevented her from filing Claims Five, Si
and Seven in a timely manner. Instead, she makesclusory assertion that she is entitled tc
equitable tolling “in the interests of justice.” EGIB. 31 at 6. To the extent plaintiff is referrin
to her pro se status, this doed meet the standard of eardinary circumstances. Roy v.
Lampert, 465 F.3d 964, 970 (9th Cir. 2006) (“It is clear pnatse status, on its own, is not
enough to warrant equitable tolling.” (citation omdt}). Thus, claims Five, Six, and Seven of
petitioner’s first amended petition amet entitled to equitable tolling.

iv.  Relation Back

If a federal habeas petition is amendeddd a claim that would be untimely, the
petitioner may still be able tadd the claim “if the new claim ahes a ‘common core of operati
facts’ with the claims in the pending pediti” King, 564 F.3d at 1141 (quoting Mayle v. Felix
545 U.S. 644, 659 (2005)). A new claim will not be found to “relate back’ to the filing of ar
exhausted petition simply because it arises frénv@a Same trial, conviction, or sentence.” Id.

(quoting_Mayle, 545 U.S. at 662-64). FurthecJam does not relateabk if it “asserts a new
10
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ground for relief supported by facts that diffebioth time and type from those the original
pleading set forth.”_Mayle, 548.S. at 648, 650 (holding that ath that challenges a pretrial
event and a claim that challenges a trial edentot arise from a common core of operative

facts);_see also Hebner v. Math, 543 F.3d 1133, 1139 (9th GA008) (holding that a claim

related to evidence admitted at trial and a claiated to jury instructions after the close of
evidence “depend[ed] upon separagmsactions and d[id] notafe a common core of operative

fact”); United States v. Ciampi, 419 F.3d 20, 24t (@ir. 2005) (“[A] petitioner does not satisfy

the Rule 15 ‘relation back’ standard merely by ragssome type of ineffective assistance in the
original petition, and then amending the petitioms$sert another ineffective assistance claim

based on an entirely distinct type of atymmisfeasance.”); United States v. Duffus, 174 F.3d

333, 337-38 (3d Cir. 1999) (claim of ineffectivessstance of counsel for failing to move to
suppress evidence did not relate back to claimedfective assistance of counsel for failing to
contend on appeal that evidence wesifficient to support conviction).

In order to “relate back,” pgioner’s fifth, sixth, and sevehtclaims must come from the
same “common core of operativefsl’ as the claims in theigial petition. As addressed
below, petitioner’'s new claims do not relate baxkhe original petition even if the court
considers unexhausted Claims Two and Foaddition to Claims One and Three.

In Claim One, petitioner argues that thes&s insufficient evidence that she had the
specific intent to inflict extreme and prolonged pairthat she had intent to kill while inflicting
the torturous injuries in order Bupport her torture conviction tive torture special circumstange.
ECF No. 25-1 at 40-57, 77-85, 106-139-21. Claim Two asserts tihe trial court erred when
it instructed the jury it only had to find petitiarected with reckless disregard to human life ir
order to find the kidnapping special circumstatige. Id. at 57-64, 92-97. In Claim Three,
petitioner argues that the trial court erred wheniledeto instruct the jurghat the torture special
circumstance could be found true only if she dapecific intent to killvhen she inflicted the
torture. _Id. at 64-67, 85-92, 11B. Finally, Claim Four allegethat trial counsel provided
ineffective assistance to the extent any insioaet error outlined in Claims Two and Three was

deemed forfeited. Id. at 67-72.

11
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Petitioner argues in Claim Five that tri@munsel rendered ineffective assistance by failing

to conduct an adequate pretiialestigation and failing to present a meritorious defense. EQC
No. 25 at 19-26. Specifically, she claims that t@unsel failed to present a medical study th

corroborated her expert’s testmy and failed to present evidernuepetitioner’'s medical history

F

s1

demonstrating that she was phy#icancapable of causig the injury she was charged with, had a

brain injury that prevented her from formingetrequisite intent, and wavoluntarily intoxicated
during the crime and later questingj leaving her unable to formeequired intent or make ar
informed decision to waive her Miranda rightsl. Petitioner’s claim about ineffective assista
of trial counsel in relation to the investigatiordgiresentation of evidence does not relate ba
the same “common core of operative facts” asafrher four originatlaims. Although Claim
One alleges that there was iffgtient evidence to support thertaore special circumstance and
conviction, Claim Five is aboditial counsel’s failure to inaigate and present additional
evidence regarding petitionerisnocence. In other words,®ulaim looks at the evidence
actually presented while the otHeoks at the evidence petitioner believes should have been
presented. Claim Five therefalees not relate back to petitiatseoriginal habeas petition.

In Claim Six, petitioner argues that thegecutor at her trial committed misconduct by
knowingly allowing a witness to provide false gretjured testimony andifemg to correct that

testimony. _Id. at 76-85. This claim is similarlyralated to petitioner’s original federal habea

\°24

nce

ck to

petition. Petitioner did not raise any claimgarding prosecutorial misconduct or false testimpny

by a witness in her original petition, and thiaim does not arisedm a common core of
operative facts and therefore does nt#tesback to the original petition.

Finally, in Claim Seven, petitioner argues that appellate counsel provided ineffectiv
assistance of counsel because he did not raisena @laneffective assistae of trial counsel as
described in Claim Five, he dmbt raise a claim related to newly available evidence that the
prosecution’s expert pathologisad been removed from her position due to incompetence, &
failed to file a request to submit a supplemkbteef based on a new rule of law regarding
felony-murder._Id. at 147-52. However, petitioner did not raise any claims regarding her

appellate counsel’s assistancéner original petition.Nor did she raise issues related to the
12
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failure to present specific evidence or a changie applicable law. This claim therefore doe

[

not arise from a common core @perative facts and does not relagek to the original petition.
C. Conclusion
For the reasons explained above, Claims Twvonyr, Five, Six, and Seven of Petitioner’s
first amended petition should be dismissed] the case should proceed on Claims One and
Three.

[ll. Plain Language Summary of this Order for a Pro Se Litigant

It is being recommended that Claims Two andrHze dismissed as unexhausted. Even if
the claims had been procedurally defadiltgou cannot show cause because you have not
exhausted your claim of ineffective assistanceanisel. It is beingpecommended that your ngw
claims (Claims Five, Six, and Seven) be disnddsecause they were filed after the one-year
federal statute of limitations expired, and you hagseshown that you should get tolling or that
the claims are related to the claims in the original petition.

Accordingly, IT IS HEREBY RECOMMENDED that:
1. Petitioner’s request for a st@gCF No. 31 at 3) be DENIED;
2. Respondent’s motion to dismiss (ECF No. 27) be GRANTED;
3. Claims Two and Four of the first amendeaetition be dismissed without prejudice as

unexhausted;

4. Claims Five, Six, and Seven of the first amended petition be dismissed as untimely; an

5. Respondent be directed to faeresponse to Claims OnedaThree of the first amended
petition within sixty days fronthe date of this order. See Rule 4, 28 U.S.C. foll. § 2254. An

192]

answer shall be accompanied by all transcripts and other documents relevant to the issue
presented in the petition. See Rule 5, 28 U.BIC.§ 2254. Petitioner’s reply, if any, shall be

filed and served within thirty days after service of the answer.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuarth® provisions of 28 U.S.C. § 636(B) Within twenty-one days

after service of these findings and recommendations, any party may file written objections|with

the court and serve a copy ongadrties. Such a document shibbke captioned “Objections to
13
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Magistrate Judge’s Findings and Recommendatioibé parties are advised that failure to filg
objections within the specified time may waive tlght to appeal the Distt Court’s order.

Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: November 4, 2019 _ .
m.r;_-—u M
ALLISON CLAIRE
UNITED STATES MAGISTRATE TUDGE
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